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PREFACE. 



The wisdom and reasonableness of the suggestion made 
by the Heads of the Church, of a previous inquiry before 
any Statute of Limitations as applicable to the Church was 
attempted, is now fully apparent. 

In the Appendix will be found the Report of the Real 
Property Commissioners, upon which Lord Tenterden's 
Act is supposed to be founded, their questions and the 
answers given thereto by the Archbishop of Canterbury, and 
by several of the Bishops; all the judicial opinions 
given upon the Act are there also collected. The Certificates 
and Reasons given by the Judges of the Court of Common 
Pleas in Salkeld v. Johnson are now there first published, 
that case not having yet been reported in the Common 
Pleas. 

The number of cases dependent upon the construction 
of Lord Tenterden^s Act is declared by the Report of the 
Tithe Commissioners in 1844 to amount to some hundreds 
and, indeed, to be indefinite. In their Report for 1845, 
they advert to the want of decision upon the disputed 
points arising out of that Act ; and in their Report for 
1846, they express their deep regret that the law under 
that Act remains as uncertain as ever. In that state it 



IV PREFACE. 

had been suflTered to remain since 1840; but it is sub- 
mitted that the Reasons of the late Chief Justice Tindal, 
and of Cresswell, J., in support of their certificate in 
Salkeld v. Johnson^ have done much to clear the way for 
a decision. The amount of Revenue of the Church, and 
more particularly of the Parochial Clergy, dependent upon 
the question in Salkeld v. Johnson^ is very considerable, 
and should the Vice- Chancellor Wigrara's decree be 
ultimately overruled, the means of usefulness of the Es- 
tablishment, would be proportionally impaired. 

7, Whitehall Place, October, 1846. 



In Ward v. Stephens, 3 Price, 624, in the absence of Thompson, C. 
B., and Richards, B., Graham, Baron, in delivering his judgment and 
■peaking of the maxim. Nullum tempus occurrit Ecclesiae, observes, " That 
" it is not only the acknowledged maxim now but when it was sug- 
" gestod, and was the consideration in the Legislature, with a view to 
*' shorten the time with respect to the clergy, and prescribe some limitation 
'* of time as applicable to them. I remember an admirable speech being made 
" by Mr. Skinner, afterwards Lord Chief Baron, who impressed the House 
".with the danger and impropriety of so doing ; and the danger and impropriety 
" of doing it would undoubtedly be extremely great, because if you were 
" allowed to support a defence of composition real, by parol evidence of usage, 
" so as to change it into a modus, it is perfectly clear that no man in his senses 
•* would ever plead a modus, beoause by pleading at once a composition real, 
*' according to my learned brother Wood, a defendant would have the advan- 
" tage of non-usage, and he would then get rid of the question of rankness 
'* on all occasions. Not only so, but we should make every modus a eom- 
** position real, and thus expunge the doctrine of moduses from the books. 
" But it does more, because so many years have elapsed since the 13th Eliz.; 
** we could not tell from a non-payment of 200 years whether the composi- 
*' tions were before or since the time of Elizabeth, and we should be giving 
<« validity to alienations of Church property, on the ground of prescription ; 
" for the period of the 13th Elizabeth will be just so far remote as to permit 
*' a defendant to set up compositions without those instruments which the 
" law constantly requires to be given in evidence to support such a defence. 
« You would presume it on a usage of 100 years; and in all the lesser posses- 
*' sions of the Church where poverty exists, and a frequent succession of incum- 
«« bents takes place, these compositions would be set up on all occasions ; 
" therefore the distinction, I think, is wise and sound, and I shall never be 
" induced to recede from that opinion which I have always held on these 
" questions, and in which I am confirmed on the present occasion by the high 
" authority of the Lord Chief Baron and my absent brother Richards." 
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THE LAW OF TITHES. 



By the 10th section of the Tithe Commutation Act, (6 Observations 
& 7 W. 4, e. 71) the Commissioners or Assistant Commis- Xnery of the 
sionerare prohibited, from requiring the production of a^yJ^^^^®^™™^' 
deeds, papers, or writings relating to the title of any lands 
or tithes. 

By the 46th section of the Act they are nevertheless 
empowed to hear and determine any suit pending or touch- 
ing the right to any tithes, or any question as to the exist- 
ence of any modus, or composition real, or prescriptive or 
customary payment, or any claim of exemption from or non- 
liability under any circumstances to the payment of any 
tithes in respect of any lands or any kind of produce, and 
subject to appeal by an issue at law, the decision is to be 
final and conclusive on all parties. After the decision of 
the Commissioners or Assistant Commissioner in case of 
an appeal, the 46th section of the Act provides, that in the 
issue the parties shall produce to each other and their re- 
spective Attornies or Counsel as any Judge may order 
before trial, and also to the Court and Jury all deeds, books, 
papers and writings, terriers, maps, plans and surveys 
relating to the matters in issue, in their respective custody 
or power, so that the appeal from the decision of the Com- 
missioners, or Assistant Commissioner is to be heard and 
determined upon evidence which was not, and could not be 
before them or him. Surely so extraordinary a mode of 
providing for the administration of justice (though the ad- 
ministration of justice by Commissioners has since 1830 
become so prevalent) is not to be found in any other act. 

It was decided in Morris v. the Duke of Norfolk, 9 Sim. pecisions rela- 

^ . ^°S thereto. 

Rep., 472, that a Bill of Discovery lies in aid of the issue at 
law; the reasoning upon which that decision is founded, seems 
to shew that a Bill of Discovery would equally lie in aid of the 
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issue, when before the Commissioners, or Assistant Commis- 
sioner, and surely never was there a ease in which discovery 
seems to be more requisite. It was determined in the King's 
Bench, in re the Tithe Commissioners, 1 Dowl, New Cases, 
810, that where a Tithe Commissioner, during the pendency 
of suits for the recovery of tithes, had proceeded to inquire 
as to the validity of a modus, under the 45th Section of 
6 & 7 W. 4, c. 71 — but had declined to make his award 
until the Tithe Suits were at an end, the court would not 
compel him by mandamus to make his award. 
3rd Report of It appears from the 3rd Report of the Real Property 

Real Property ^ ; . , , , . . ^ t^ i . i 

Commissioners Commissioners that they had, m their first Report, abstained 

from proposing any measure that could afifect ecclesiastical 
property. 
Observations Though Lord Brougham's more immediate predecessors 
on that Report jjj the office of Chancellor, had added largely to the pre- 
vious store of legal and equitable lore, they had done little 
for the improvement of the law itself, or the practice of it. 
The energy of Lord Brougham, and his deep anxiety for 
the improvement of the law, in all cases in which it was 
suggested to be capable of possible improvement, probably 
led to the proposals contained in this third Report for 
enactments by the Legislature for shortening the time re" 
quired in claims of modus decimandU or exemption from or 
discharge of tithes. 

The names of four of the commissioners are in deserved 
repute in the profession as conveyancers, but their prac- 
tice as such gave them no insight whatever into the work- 
ing of the law, as to tithes. Two other of the commis- 
sioners, Mr. Tinney and Mr. Duckworth, had both had 
considerable experience in tithe cases ; but it may be con- 
sidered at least extremely doubtful, whether the rule nullum 
tempus occurrit ecclesice was then, as they reported it to be, 
a snare to the Church; and tithe cases were never then 
(where it was possible to avoid it) left to a jury. The 



error of so leaving them, where the evidence principally 
consisted of documents, had been corrected by the judgment 
of Lord Eldon and Lord Redesdale in the House of Lords in 
Bullen V. Michel^ 2 Price, 399, and 4 Dow. 298. The 
decision in Bullen v. Michell was followed in 1821 by a 
similar decision of Sir Thomas Plumer, as Master of the 
Rolls, who refused an issue in Short v. Lee^ 2 Jacob and 
Walker, 262; by Alexander, Chief Baron, in 1824, in 
Donnison v. Elsley, 1 M'Leland and Younge, 1 ; and 
again by Alexander, Chief Baron, in 1825, in Fisher v. 
Lord Graves^ 1 M'Leland and Younge, 362; and, on 
August 12, 1825, by Lord Gifford, as Master of the Rolls, 
in Bradshaw v. Hought^ not reported, affirmed by Lord 
Lyndhurst, C, on the appeal, on Noi^'ember 9, 1829. 

Under the head of moduses the Commissioners complain 
that several had recently been set aside, and they refer to 
eight cases, the names and references to which, are given 
in the margin to their Report. 

The two last cases they refer to are not reported. In 
Lord Kensington v. Pugh^ and Lediard v. Anstie^ the two 
first cases referred to by them, the two judges who deter- 
mined them, did regret the state of the law, as applicable to 
those two particular cases. Short v. Lee^ Norton v. Ham* 
mondy and Donnison v. Elsley, the third, fourth, and sixth 
cases they refer to, are cases of bad moduses set aside, but 
not cases which would seem to have called for any altera- 
tion in the law. In all the three, issues were refused, on 
which account, perhaps, they may have been selected for 
reference by the Commissioners. Fisher v. Lord Graves^ 
the fifth case they refer to, was a case which called for 
observation in the view taken of the existing state of the 
law by the Commissioners ; but all such extreme cases 
might have been satisfactorily disposed of, by reporting 
upon them as desirable or necessary exceptions under the 
suggestion of several of the Bishops, of the appointment of 
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commissioners, for the purpose of determining upon the 
validity of all existing moduses. This suggestion the Real 
Property Commissioners, however, at once altogether re- 
jected. 

In reference to this Report, which has the signatures 

of seven Commissioners only. Lord Campbell being the 

seventh, the following passage occurs in the judgment of 

Lord Denman in Fellowes v. Clay^ (see Appendix, p. 

124.) 

Lord Tenter- " None of the reasons, therefore, which have been 

tcThave ema^a- " P^'^ssed against the opinion which I originally formed as 

ted from those « ^q the Operation of the Act, have convinced me that it is 

Uommissioners * 

by Lord Den- ** not correct ; but it is much more fixed by mature re- 
V. Clay, *' flection, on a general review of the time and circum- 

** stances under which it is passed, nor can I be contented 
" to rest the case in its present defensive position. Some 
'* few sentences must be devoted to this great subject, 
" although utterly inadequate to a just consideration of it ; 
" but we must not forget that this Act was introduced by 
" Lord Tenterden in the House of Lords, not merely 
^^ recommended by his mere individual sanction, but as 
<^ emanating from a commission which comprised all the 
** knowledge and wisdom of the distinguished judges of all 
" the superior courts of the realm, convened to advise 
" remedies for the diflSculties in the administration of jus- 
'* tice, whether caused by wilful abuse, by questionable 
" decisions^ or by a careless and ill- considered legislation 
" The most extensive grievance in our civil institutions 
" was the insecurity of property, for the want of a reason- 
*' able time of limitation. " 

Lord Denman afterwards proceeds to state in his judg- 
ment, that Lord Tenterden, in the last session of his at- 
tendance in Parliament, introduced two measures with the 
same general object, and found the Government and Le- 
gislature fully disposed to second his views. That on the 



1st of August, 1832, the 2 & 3 W. 4, c. 71, for shortening 
the time of prescription in certain cases, received the royal 
assent, and that on the 9th of the same month the pre- 
sent act became law. Lord Denman then, after referring 
to the recommendation of the commissioners on which the 
former act was founded, thus proceeds : — " If the principle 
*' of legalising possession, after a certain length of enjoy- 
** ment, being in truth the principle, on which all property 
" ultimately rests, was fit to be applied to other cases, it 
'^ was most eminently beneficial and needful in respect of 
" tithe, and this important matter was thus treated by the 
.*' same commissioners (to quote a small part of that which 
" they brought forward on the subject.") Lord Denman 
then quotes from that part of the Report under the head of 
entire exemptions, which is after stated. 

Those only of the Commissioners, however, who signed Who sanc- 
this third Report can be considered, as sanctioning the proposals?' 
proposals contained in it, and this Act cannot be consi- 
dered as emanating from the knowledge and wisdom of the 
distinguished judges of all the superior courts of the realm, 
merely because they were convened, or rather named in 
the commission. What Lord Denman probably meant 
was, that he considered the Act as part of a general altera- 
tion in the law for the purpose of quieting possession, 
which certainly had long been desired. 

What is the effect of the enactments contained in Lord Bulimy. Mi- 
Tenterden's Act, we shall presently have to consider, but LnsVoSnded * 
if the decision of the House of Lords in Bullen v. Michell, *^®^eon. 
and those decisions which have followed it, in refusing issues 
in tithe cases, principally dependent upon documentary 
evidence, were right, and well founded and not questionable 
decisions in law, then a most extraordinary change in the 
law in tithe cases has indeed, in that respect, been effected 
under the Tithe Commutation Act. 
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These abroga- Under the 45th section of that Act, the Tithe Commis- 
tion of Tithr ^ioners or Assistant Commissioner are empowered to deter- 
COTiiniBsionere' mine any suit pending touching the right to any tithes, or 
any moduses, or composition real, or prescriptive customary 
payment, or any claim of e&emption from or non liability 
under any circumstances to the paymment of any tithe in 
respect of any lands, or any kind of produce, but under the 
46tb section such determination is to be subject to an issue 
which the Tithe Commissioners or Assistant Commissioner 
have no power of refusing. The Act in effect substitutes a 
jury (subject, however, to the control of one of the superior 
courts of law) in determining the issue, for the judge of a 
court of equity."^ Surely, if it was thought fit to oust the 
courts of equity, of the jurisdiction in tithe causes, it 
should have been vested (as was recently proposed in respect 
to charities) in the Commissioners substituted in their stead, 
who should have had conferred on them all powers incident 
to a court of equity, or at all events the* power of determining 
whether the case was such as required to be tried by a jury, 
and if they thought otherwise, of stating a case upon the 
facts and documents before them, when a case appeared to 
them, to be necessary, and the more proper course. 

Hitherto what has been done under the Commutation 
Act has been principally by means of voluntary agreements ; 
the cases remaining to be disposed of, are all more or less 
cases of difficulty, for the disposal of which it will probably 
be found necessary to enlarge the power of the Tithe Com* 
missioners, and their Assistant Commissioners. The ex- 
tent of the powers conferred on them must be commensurate 
to the confidence that can, from experience, be reposed in 
Assistant Tithe Commissioners. 
Twooftheprin- Two of the principal questions that have arisen in Tithe 
fn Tithrcom- Commutations are the following :— 

mutations. 

* A BiU of discovery still lies in aid of the issue, Morris v. the Duke of 
Norfolk, 9 Sim, 4t72. 
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1st. Whether, where there has been non-payment of 
tithes for sixty years, the tithe owner being a spiritual 
corporation sole, the land is exempt from the payment of 
tithe by such non-payment only without shewing any other 
ground of exemption ? That was the question before the 
Court of Queen's Bench in Fellowesv. Clay^ Clerk. 2ndly, ciay, 
Whefther where the non-payment has not been of all tithes 
generally, but only of the tithes of particular crops or pro- 
duce, such as turnips, potatoes, green crops, and tithe of 
agistment, the land is in that case exempt from the pay- 
ment of tithes of those particular crops or produce by such 
non-payment, without shewing any other ground of ex- 
cptnption ? 

The latter is the question now pending in Salkeld v. Saikeid v. 
Johnson^ Upon which opposite certificates have been ^ ^^' 
returned to the Lord Chancellor, from the Judges of the 
Court of Common Pleas. 

On the 9th of August 1832, the Act of the 2nd and 3rd Lord Tenter- 

den 8 A.ct» 

Wm. IV. ch. 100, intituled "An Act for shortening the 
time required in claims of Modas Decimandi, or Exemption 
from cfr Discharge of Tithes," received the Royal Assent ; 
the Act is set out in the Appendix, p. 63. 

That Act, which bas commonly been called Lord Ten- Act for limiting 
terden's Act, was followed in the subsequent Session of to Real Prop^* 
Parliament, by the Act of the 3rd and 4th Wm. IV. c. 27, ®'*^- 
intituled '^ An Act for the limitation of Actions and Suits 
rekting to Real Property, and for simplifying the remedies 
for trying the rights thereto.** 

The last-mentioned Act commences with a definition of 
tlie meaning of certain words contained in it, under which 
definition it is declared that the word land, (used as a nomen 
generkle in the Act to comprise all Real Property,) shall 
expend not only to all Corporeal Hereditaments, but also 
to Tithes (other than Tithes belonging to a spiritual or Elee- 
mosynary Corporation sole.) 

4 
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A short time previously to the passing of the first of 

these Acts, the third Report of the Real Property Commis- 
Third Report . , , , , ^ ,. . , . . ^^ 

of Real Pro- sioners had been presented to Parhament, in which Report 

S^nere/*"™'^ those Commissioners stated they had come to the conclu- 
sion, that a Statute of Limitations for the Church would be 
beneficial. For this Report see Appendix, p. 58. 

The Commissioners stated in that Report that being 
desirous of learning the opinions of the heads of the Church, 
Questions sent ^^^Y ^^^ circulated questions and received answers from 
by them, many of their Lordships. The questions so put by the 
Commissioners, and the answers are given (in an Appendix 
to their Report), and will be found in the Appendix to this 
And answers of publication, p. 66, The answers given were from the 
shop and ' Archbishop of Canterbury, the Bishops of London, Wor- 
Bishops- cester, Hereford, Peterborough, Lincoln, Carlisle and 

Gloucester. Of these the Bishops of Worcester, and Car- 
lisle only, countenanced such a Statute of Limitations for 
the Church, as was suggested by the Commissioners as 
beneficial 

The observations of the Archbishop, and the reasonsgiven 
by five Bishops against the measure as suggested, (at all 
events without previous inquiry,) should be carefully read ; 
they are most cogent, and no doubt received from Parlia- 
ment, both before and in the passing of Lord Tenterden's 
Act, all the weight and consideration they are most justly 
entitled to. 
Proposals for The Real Property Commissioners, in their 3rd Report 
Real Prc^ertj Under their first head of " Entire Ewemption " of land from 
S^'STti^THthes " Tithes," commenced by stating that as the law stood non- 
payment of tithes/or awy period however long was no ground 
for ewemption; they concluded their observations under that 
head by stating, — We see no objection to enacting " that 
<* where there has been non-payment of tithes as of rights 
^^ for a certain number of years, and during a certain num- 
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" ber of incumbencies, such non-payment alone shall be 
"suflBcientto establish the exemption." They concluded 
their observations under their second head of Moduses by 
stating, " We think that with respect to moduses and 
" Exemptions, a reasonable period of actual enjoyment 
" may be safely assumed as the criterion of the rights of the 
** clergy and laity ;" and in immediate continuation, under 
their third head, Composition ReaU they observed, " This 
" remedy would apply equally to the third case, that of com- 
" position real," and conclude by adverting to the Rule of 
Law, which requires positive evidence of a deed to 
establish a composition real, as operating in many cases 
against the truth of the transaction. 

It may be observed that, as the law then stood, where stateofthelaw 
there was any reasonable pretence of a legal foundation for g^tote! ^ 
an exemption from the payment of tithes, the landowner 
was in little jeopardy, the expense of a suit for the recovery 
of tithes being such, that no incumbent under such circum- 
stances could be advised to incur. Tithes were due of 
common right, but where there was an appropriate or 
impropriate rectory, the rector had the common law right to 
them, and the incumbent of the parish, if he claimed any 
particular tithes, might be required to establish his title by 
endowment or otherwise. In a suit by the incumbent, as 
mere nonpayment was no exemption, it was not uncommon Not uncom- 
for the defendants to allege the title to the tithes claimed ^^3^4^**^ 
to be in the rector, and if any doubt existed the incumbent juitby Incum- 

' •' ^ ^ bent, to set up 

was then only entitled to an issue which if prudent he right in the 

t ,. J Rector. 

declined. 

In Salkeld v. Johnson, 1 Hare's Reports, 196, the case Saikeidv, 
now pending under Lord Tenterden's Act, upon appeal 
before the Lord Chancellor, the appropriator happened to 
be the Bishop of Carlisle. The defendants by their first 
answer stated the title to the tithes, if any, to be in the 
Rector. The Bishop was then made a Defendant and 
disclaimed. 
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Parliament might well consider that in such a case the 
Nonpayment nonpayment was not ** of right " the expression made use 
critenon of of in the proposal for enactment under the head of entire 
"^ *• exemption, made by the Real Property Commissioners ; 

and think also, that, as against an incumbent, nonpayment 
alone, though in some way to be qualified, was a bad crite- 
rion of right. 
Alterations I* appears from Lord Denman'^ judgment in Fellowes v. 

TentCTden^s'^ C%, SCO Appendix, p. 128, that Mr. Eagle had been con- 
Act, suited by I^ord Tenterden in preparing the draft of the 
statute, but not in respect of the alterations which it 
underwent in its progress, and that Mr. Eagle pointed out 
numerous imperfections, real or supposed, which he deemed 
to remain in it, and in some of its consequences he thought so 
injurious to the landowner that he argued for its total repeal. 
Mr. Eagle. Mr. Eagle was no doubt perfectly satisfied with the pro- 
posal made by the Real Property Commissioners, under 
the head of Entire Exemption, and if Lord Tenterden and 
Parliament had been equally satisfied, surely the enactment 
thereon would have been very unlike the preamble and 
enactment contained in Lord Tenterden's Act 
Lord Den- ^° Fellowes V. Clay^ Clerky see Appendix, p. 129, 
man's judg- Lord Denman having in his judgment reviewed the grounds 

ment in Fel- , » -r* r» 

lowes V. Clay, upon which m Salkeld v. Johnson, 1 Hare s Rep., 196, 
Wigram, V.C., had arrived at an opposite conclusion to his 
own, as to the construction of Lord Tenterden's Act, and 
referred to the Report of the Real Property Commissioners, 
and to communications had by Mr. Eagle with Lord Ten- 
terden on the subject of the Act, and also having referred 
to some parts of the Tithe Commutation Act, thus concludes 
his judgment in that case: "I may be thought to have 
" dwelt too long on extraneous circumstances, which pre- 
" ceded, accompanied, and followed, this great Act. They 
<^ are sometimes dangerous guides in a judicial construction 
^* of documents which ought to speak for themselves, yet 
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** when the Vice-Chancellor declared his belief that the 
" construction which seems to me correct would sweep 
" from the Church by a side wind a material branch of its 
" revenues, I think that history affords legitimate proof 
" that its object was announced before-hand, and must 
" have been fully understood in both Houses of Parliament 
" when they adopted the measure. The Church was not 
" taken by surprise, but represented by some of her ablest 
" Prelates, and defended in the^highest places by a powerful 
" band, not more distinguished for learning, than for attach- 
" ment to her interest, she wisely made a willing sacrifice 
'< of some portion of her temporal revenue to Charity, 
" Religion, and Peace." 

Lord Tenterden had always been considered a friend of den a friend to 
the Church, and no lawyer had ever been more constantly *^® ^^"'*^ " 
consulted on Church matters when at the bar. If Lord 
Tenterden had intended, under the Act that bears his 
name, simply and fully to carry out the plain proposal 
made by the Report of the Real Property Commissioners, 
under the head of Entire Exemption, no greater slur can 
well be attached to the name of so accurate and able a 
lawyer than would be inflicted upon it by such a piece and 
mode of legislation ; and considering the deservedly great 
legal reputation of Lord Tenterden, it seems reasonable to 
suppose that the Bill did not pass exactly as it was intro- 
duced by Lord Tenterden ; and though it may not have 
been greatly altered, received alterations from less able 
hands in its passage through the two Houses of Parliament, 
that may account for its obscurity. 

With the exception of a Will, not unfrequently the most 
difficult task a Court of Justice has, is to put a rational con- 
struction upon a modern Act of Parliament. 

What probably was meant by the Vice-Chancellor Observation of 
Wigram, by the expression (in his judgment referred toby ^^^™' 
Lord Denman) " of a side wind," was not that there was 

b2 



16 

any surprise on the Church in the enactment of Lord 
Tenterden's Act, but that that Act contained no declaration 
of any intention of so material an alteration of the law 
being intended, as that effected according to Lord Denman's 
construction, and that the enactment contained in the Act 
is at the least doubtful and ambiguous. 
Lord Denman -"^^^^ Denman admits that the Act must speak for itself, 
admitB the Act ^nd the foUowinfir observations of the late Lord Chief Justice 

must speak for ° 

itself. Tindal and Mr. Justice Cresswell npon that subject occur 

in their reasons in support of their Certificate in Salkeld v. 
Johnson. See Appendix, p. 133. 
Observations of *' There cau be no doubt but that it was perfectly com- 
TindaUnd'Mr " P®^®°*^ ^^^ ^^0 Legislature so to have enacted ; and it 
J.Cresweil. « may be fairly argued that such a provision would have been 
'* useful, and further, it may perhaps be surmised from the 
** fact of the Statute having been brought into Parliament 
<' on the recommendation contained in the Report of the 
** CJommissioners of the Law of Real Property, (cited by 
" Lord Denman in his Judgment in Felhwes v. CZay, 4, 
'* Queen's Bench Rep. 857,) that such was the real 
" intention of those who prepared the Statute, and it must 
" be admitted that the opinion of the Commissioners upon 
^' that point is expressed in terms free from all ambiguity, 
" but we are not at liberty to infer the intention of the 
^' Legislature from any other evidence than the constitu- 
*• tion of the Act itself; and indeed if we were allowed to 
" draw any inference from the comparison between the 
'^ language of the Report and that of the Legislature, the 
^* more legal inference is, that the marked distinction obser- 
" vable between the two could not have been the result of 
^^ accident, but must have been advised and intentional ; 
^* and at all events, if the Legislature meant to effect 
'* what the Commissioners advised, it seems to us that it 
" is placed in the predicament " quod voluit non dixit.' " 
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The principal question that has arisen upon the Act is principal ques- 
whether the Legislature intended by the words used in the ariL*5pon the 
first Section of it, '< Prescription and Claim of, or to any Act. 
" exemption from or discharge of tithes by composition 
*« real, or otherwise,*' any other exemption or discharge 
than was previously known to the law. The preamble of 
the Act certainly does not by any means lead to the con- 
clusion that a new exemption or discharge was intended to 
be created by the Act, for how can you shorten time 
which previously availed nothing, unless applied to lands 
privileged, and apply the shortened time to lands un- 
privileged ? It is not desired, according to the expression 
of Williams, J., in his judgment in Fellotjoes v. Clay^ " to 
" import from the preamble limitations and restrictions," 
but only to use it as shewing that throughout the Act no 
other than an existing legal exemption or discharge is 
referred to, which is to be sustained in the words of the 
Act upon evidence shewing enjoyment of the land with- 
out payment, &c. ; and then the land thus spoken of 
must be land to which an existing legal exemption or 
discharge was applicable ; and it seems to be ^fairly 
demonstrated in the judgment of the Vice-Chancellor 
Wigram in SaUceld v. Johnson, for which see the Appendix, 
p. 80, by the judgments of Patteson, J., and Coleridge, J. Act may be 
in Fellowes v. Clay, for which see the Appendix, pp. 92 and ^"^uJ^gj'^ ^ 
108^ and by the reasons given by the late Chief Justice ^^e supposi- 

m* J 1 1 -»«• T • r^ 11 • <• 1 • tionnonewex- 

Tindal and Mr. Justice Cresswell, in support of their cer- emption or dis- 
tificate in Salkeld v. Johnson^ not yet reported, in the to t^^Tsta^ * 
Court of Common Pleas, for which see Appendix, p. 131^ Wished by it. 
that the Act may well be read and fully expounded 
upon the supposition that no new exemption or discharge 
was intended to be created by it, and this appears to go 
far to determine the question, for where so great an altera- 
tion in the law is contended to have been made, it should 
be shown to have been effected by clear and unequivocal 
enactment, or the law must remain as it was. 
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Nothing could have been more easy than to have ef- 
fected that alteration by clear and unambiguous enactment 
Coleridge, J., if it had been intended to be made. It is observed also by 
on 2nd section. Q^jgj.jjg^^ J., in his judgment in Fellowes v. Clay, see 
Appendix, p. 101, that no such decree as the 2nd section 
confirms, is to be found within 60 years, so that, if that time 
alone created a discharge, such enactment was unnecessary. 
On the other hand, however, there are the judgments in 
the Queen's Bench of Lord Denman, C. J., and Williams, 
J., in Fellowes v. Clay, see the Appendix, pp. 101 and 116, 
with the certificate and reasons given in support of that cer- 
tificate in Salkeld v. Johnson^ by Coltman, J., and Erie, J«, 
in the Common Pleas, that a new exemption or discharge 
has been created by Lord Tenterden's Act. See the Ap- 
pendix, pp. 138 and 149, for the reasons in support of the 
certificate. ^ 

With this contrariety of judicial opinion, and lacking 
under it any positive decision, in order to a full considera- 
tion of the question, it seems important to see generally (as 
concisely as possible, and in one view) what the state of 
the law as to exemptions from or discharges of tithes was 
at the time of passing of the Act, and to which state of the 
law, the Act is at all events in some way to be applied. 
This is necessarily more or less (in some instances very 
fully, in others more cursorily,) discussed in the judgments 
in Fellowes v. Clay, and in the judgment of the Vice- 
Chancellor Wigram, and in the reasons given in support of 
their certificates by the four Judges of the Court of Com- 
mon Pleas in Salkeld v. Johnson, 
Previous state At the Common Law the lands of ecclesiastical persons, 
of the Law. ,^^^ jg ^f Bishops, Abbots, &c., wc re Capable of exemption 
from, or discharge of tithes ; 
1st. By Bull of the Pope. 
2ndly. By Composition real. 

Exemption or j j r 

Discharges. 3rdly. By Prescription, as that the Bishop, Abbot, &c., 

had held the particular lands in respect of which tithes 
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were demanded tithe free from time immemoridl. This 
prescription in the case of monastery lands conld not be 
well founded, unless it was supported by documentary evi- 
dence, shewing the monastery itself to have been founded , 
prior to the year 1189, (the time of legal memory, 1 Ric. 1.) m^ory. ^^^ 
See Norton v. Hammond^ 1 Young and Jervis, 94 ; Barnes 
V. SUiart^ 1 Yo. and Coll. 119. 

The above three were generally absolute Discharges. 

4!thly. By order, as the Cistercians and others privileged 
by an ancient council, explained by the Council of Lateran, 
A. D. 1215, and allowed by the general consent of the 
realm, but enjoyed only by the religious persons themselves, 
while the lands remained in their Manurance. 

The greater part of these exemptions would have fallen 
with the spiritual persons to whom they were annexed, upon 
the dissolution of Abbeys by Henry the 8th, had they not 
been supported and upholden by the Slst Section of the 
31st. H. 8, c. 13, (by which all the religious houses above ^^ ^' ^'*'- ^^• 
the value of £200 were dissolved.) By virtue of that clause 
laymen holding Abbey Lands enjoy the several exemptions 
from tithe before mentioned, as derivatives from the religious 
persons who were entitled to them previously to the disso- 
lution. 

By virtue of that clause also the owner of Abbey lands 
is entitled to a discharge of the payment of tithes if he can 
shew that at the time of the dissolution there had been an 
unity of possession of the Rectory and Land titheable from 
time immemorial, and there be not any evidence that tithes 
have ever been paid ; for although a perpetual unity in 
the Prior of the Monastery or Religious House before the 
Statute, operated, not as a discharge, but only as a sus- 
pension of payment, because he could not pay tithes 
to himself; yet inasmuch as the greater part of the 
monasteries were discharged from tithe, by Bull, or Pre- 
scription, the Courts after a lapse of years will presume 
that such discharge existed at the time of the dissolution- 
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but that the records or proofs of those discharges cannot 
be produced after so long an unity of possession. A dis- 
charge by unity therefore is, as PoUexfen terms it, a dis- 
charge by Bull or by Prescription, presumed but not 
proved. And the mere circumstance of the lands being 
under lease at the time of the dissolution will not destroy 
this presumption, but if it appear that the lessee paid tithe, 
that will destroy the presumption. See Selwyn's '* Nisi 
Prius," title Tithes, passim. 

Here it is shewn that there was no unwillingness on the 
the part of the Courts of Justice to make all reasonable 
presumptions in favour of a legal claim of a discharge from 
tithes. 
Obaer ti ^*^ *^® lands belonging to the larger monasteries, re- 

on 2l8t section mained in the hands of the Crown, or, on reverting or 
* ' ' lapsing to the Crown, as by the law and constitution of 
the country, the property of all Corporate Bodies, in the 
absence of other founders, does revert or lapse, been so 
dealt with as to have been applied to some religious pur- 
pose, (as they would undoubtedly have been in the present 
day,) there would perhaps have been little to complain of 
in the enactment contained in the 21st section of the 31 
H. 8, c, id; but as all notion of the objects of the 
founders was lost sight o^ in the mode of disposition of the 
property by the Crown, the acquisition of the lands might 
well have sufficed to the grantees of the Grown, without a 
special enactment to uphold the exemptions those lands 
had enjoyed while in the hands of religious persons from 
the payment of tithes, and the Church may be considered 
to have been hardly dealt with in thus having her own 
privileges improperly upholden by enactment in order to 
be turned and used by laymen against herself. 

, , „, It is to be observed, that the lands belonging to those 

Lands of lesaer , ° ° 

monasteries Abbeys which came to the Crown by stat. 27 H. 8, c. 28, 

exemptions, (that is, the lesser Abbeys,) were not entitled to these 

exemptions, although such lands were discharged in the 
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hands of the religious houses; for that statute does not 
contain any clause similar to the 21st section H. 8, c 13. 

Having enumerated the several discharges which were 
enjoyed by religious persons at the Common Law, and 
before the dissolution of monasteries, and by laymen as 
derivatives from those religious persons since that period, 
it remains only to add a few observations relative to the 
only total exemption from tithes which can be claimed by Composition 
laymen at the Common Law ; this is by Composition real ; 
for it is clearly established by the Common Law that a 
layman could not prescribe in non decimando\ or set up as 
a defence to a claim of tithe the mere non-payment of 
tithe from time immemorial whether the party claiming 
the tithe were Lay Impropriator or Ecclesiastical Rector, 
and whether the non-payment extended to all or a portion 
only of the tithes. And this, says Hobart, was in 
favorem ecclesice^ lest laymen should spoil the Church. And 
see Ward v. Shepherd^ 3 Price's Rep. 624. 

The King was not, by virtue of his prerogative, dis- 
charged of tithes for the ancient demesnes of the Crown, 
but was capable of a discharge de non decimando by pre- 
scription, because he is a persona miwtai as well as a The king 
Bishop. But if the King aliened any of his lands so dis- ^nbcM^being 
charged, his patentee paid tithe; and from the time ot^^^J^^' 
such alienation, the prescription was destroyed for ever, bishop. 
although the same should afterwards come into the King's 
hands by escheat or otherwise. 

" A composition real, according to Gibson, is where the Composition 
** Incumbent, together with the Patron and Ordinary, 
*^ make agreement by deed, executed under their hands 
<< and seals, that certain lands shall be discharged from the 
" payment of tithe in specie, in consideration of a recom- 
" pense to the incumbent, either in money or in lands to 
" him and his successors for ever, or in some other thing 
*^ for their benefit and advantage. So Sir Simon Degge 
« observes, ' That which we call a real composition is where 
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** *the present Incumbent of any Church, together with the 
*' ' Patron and Ordinary, do agree, under their hands and 
** * seals, or by fine in the King's courts, that such lands 
" * shall be freed and discharged of payment of all manner 
" * of tithe for ever, paying some annual payment, or doing 
*^ ^some other thing to the ease, profit, or advantage of the 
" * Parson or Vicar to whom the tithes did belong/ 

" From the preceding definitions, it appears that there 
** must be the following requisites to constitute a real com- 
*' position. 1. That the tithe be discharged. 2. That a 
*' composition be given in lieu of such discharge. 3. That 
^^ the composition must be made with the consent of the 
" Patron and Ordinary. 4. To these it may be added 
*^ that a composition must have been made before 
13 EUz. c. 10. '* the statute 13 Eliz., c. 10, for by the third sec- 
" tion of that statute, * Masters and Fellows of Colleges, 
*• « Deans and Chapters, Masters of Hospitals, Parsons, 
" * Vicars, or other persons having ecclesiastical living or 
** * tithe, are restrained from making any conveyance of the 
^* * same other than by lease for twenty-one years or three 
" * lives, from the time when such lease shall be made, 
" * and reserving thereupon the accustomed yearly rent* 
^* And it has been holden that a Decree in Equity, con- 
" firming an agreement for the acceptance of land in lieu 
^^ of tithe made since the statute 13 Eliz., c. 10, is not 
^ binding on a succeeding Incumbent, although such 
'* agreement was sanctioned by the concurrence of all the 
« parties, and although it had been acquiesced under for 
« 130 years. 

" The best evidence of an Agreement for a real compo- 
'* sition is the production of the deed whereby it was 
*^ created ; where the deed cannot be produced, some evi- 
** dence must be given referring to the deed, or showing 
" that it once existed, independently of mere usage ; for if 
'* it were otherwise, the Church would be defrauded, and 

5 
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** every bad modus turned into a good composition." (See 
Selwyn's Nisi Prius, p. 127 J, and Lediard v. Anstie^ 3 Y. 
& Jervis, 548; Ward v. Shepherd, 3 Price, 608.) 

The legal remedy for the recovery of tithes is an action Legal remedy 

for recovery" of 

of debt on the 2 & 3 Edward 6th, c. 16, for not setting tithes. 
them out, for which as a penalty the treble value is given 
by the statute. 

To this action a discharge by a composition real must 
be pleaded specially, 1 Lev. 185, but the general issue in 
this penal action is still nil debeU Earl Spencer v. Swan- 
welly 3 Mee. & W. 154, under which a modus may 
be set up, and in the Court of Exchequer, under that 
plea in Knight v. Lord Waterford^ a claim of prescription whterford. 
set up by Lord Waterford to be entitled as Lord of the 
Manor of Ford, on payment of £40 to the Rector for 
performance of divine Service, to take all the tithes of 
the Rectory withip the Manor is now at issue. The Jury, 
under the direction of Mr. Justice Wightman, negatived 
the prescription at the late Newcastle Assizes. The only 
authority to be found in support of such a prescription is 
the case of Pigot v. Heron^ Cro. Eliz. 699, 775, cited in 
2 Rep. 45 a. 

In the case of Knight v. Lord Waterford^ there had 
been long possession of the tithes by the defendant's an- 
cestors and a fine levied thereof, and the defendants coun- 
sel at the trial tendered a bill of exceptions to the ruling 
of the Judge at the trial, which will take the case into a 
Court of Error. 

In modern times at least it is well known that the Questions of 
remedy given by the statute for the recovery of tithes has gmption to' 
been little resorted to, when the right to tithes was dis- *j*^®f "^^.^^ 

' ^ dealt with m 

puted, and that in such cases resort was had to a Court of Courts of 
Equity, where the defendant was sued for an account and 
single value of the tithes. In Equity, where the defendant 
relies on any exemption or discharge, the mode of pleading 
it in an answer was full and special, as may be seen in the 
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case of Markham v. Smyths 11 Price, 126 ; and according 
to the decision in that case, where a composition real was 
pleaded, it was necessary so to plead it as to show that 
the recompense alleged in pleading was one that was avail- 
able to the tithe owner. 

, „ Such being the state of the law at the time of the pass- 

Lord Tenter- *^ . , ^ 

den's Act as ing of the Act, the late Lord Chief Justice Tindal and Mr. 

Tinda?, C. J^ Justice Cresswell having, in the reasons in support of their 

and Cresswell, certificate in Salkeld v. Johnson^ considered and observed 

upon the preamble, and enactments contained in the first 

section of the Act taken together, arrive at the following 

conclusion. 

" Looking, therefore, to the preamble and the words of 

** the first section of the Act, we think that the legal con- 

** struction to be put upon them is that the Act shortens 

" the time only, but leaves all other proof necessary as it 

** was before. It further appears to us that if the Legis- 

^^ lature had intended so important an alteration in the 

" legal interests of tithe-owners and land-owners, with 

'* respect to the claim of total exemption from a discharge 

^* of tithes as is now contended for, the intention to make 

" such alteration would have been more clearly explained ; 

^^ for it is to be observed, that amongst the very numerous 

** claims for total exemption from tithes set up throughout 

** the kingdom, very many of them (and the proportion of 

" such to the whole number of claims is immaterial to the 

'^ argument) must from necessity be incapable of being 

*' supported from the want of proof of any legal foundation ; 

" such is the inference to be drawn from experience with 

*' respect to the numerous cases which have been brought 

" into Courts of Justice, and it seems scarcely reconcilable 

** with a just regard to existing rights, to place all claims 

" for total exemption and discharge throughout the realm 

" without any distinction, whether well or ill founded, 

" precisely on the same level, by making the enjoyment of 

** such exemption for the statutory period equally effica- 
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^* cious as to all. It was certainly to be expected that if 
^^ the Legislature had intended so important an alteration 
<^ in the rights of parties, it would not have been left to a 
'* silent and doubtful inference, but have been made the 
** subject of express enactment." 

It will be observed that Mr. Justice Coltman commences Reasons of 
his reasons in support of the certificate of himself and Mr. {n^J^^J^ ^\ 
Justice Erie in SalkeM v. Johnson, by observing thdX'^^^^^- 
reading the enactment of the Act without the preamble 
the enactment is express, and not subject to any am- 
biguity. After reasoning upon the enactment, he, how- 
ever, ends by stating that the conclusion so stated by him 
at the commencement he must express with diffidence 
when opposed to so much authority in support of a con- 
trary opinion. Mr. Justice Coltman having gone through 
the enactment contained in the first section as regards a 
modus only, as separated from an exemption or discharge, 
thus reasons upon the enactment: ^^Now a claim to a 
'^ modus, or anything else that may be demanded, cannot 
** be sustained by evidence of anything less than that 
'^ which shows a title to the thing demanded ; therefore, 
^^ when the Act says that a claim of modus shall be sus- 
" tained by evidence showing the payment or render of 
" such modus for thirty or sixty years, it follows by a ne- 
*' cessary implication that payment for thirty or sixty 
" years makes a title in all cases to which the Act applies, 
*' defeasible only in the way pointed out in the Act."*' 
There is no difficulty in admitting this proposition, which 
involves the proof of payment of a modus. The learned 
Judge himself afterwards observes, " It may perhaps not 
*' follow necessarily that every payment which has been 
** paid for the limited number of years under the name of 
'* a modus must be considered as valid if it is deficient in 
** those essential requisitions which are necessary to con- 
^^ stitute a modus ; for it is a modus decimandi that the 
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^' Act professes to deal with, and it may with some reason 
'* be contended that the Act applies only to such a pay- 
^' ment as may reasonably be considered as a modus.'' 

Would it be possible to adduce any more conclusive rea- 
soning to establish the fact that something more than mere 
payment for the limited period in the statute, is required in 
the language of the learned Judge to show the title, and 
that the title to be established by the proof required under 
the Act, i^of a modtis qualified only in regard to time by 
substituting thirty or sixty years for the time of legal 
memory, which previously existed, and that in other re- 
spects a modus must still be proved ? 

The learned Judge concludes this part of his observa- 
tions on the statute by observing, that some questions of 
nicety and difficulty should arise in determining whether 
a particular payment should be considered as a modus de- 
cimandi within the meaning of the statute, is what might 
be expected, and then adverts to the seventh section of the 
Act, which, beyond the provisions, exceptions, incapaci> 
ties, and other matters mentioned in the Act, extends also 
to any other matter of fact or law not inconsistent with 
the simple fact of the exercise of the matter claimed, and 
provides that they shall specially be set forth in answer to 
the allegation of the party claiming, but which if a modus, 
as qualified by the statute as to time and not mere pay- 
ment is the title, does not seem much to advance the 
argument. 

Mr. Justice Coltman then proceeds to consider the 
statute as regards the cases described therein as Prescrip- 
tions and Claims of Exemption or Discharge of Tithes by 
Composition real, or otherwise, and goes through the 
enactment confining its consideration to them, and then 
adverts to the previous grounds of his conclusion in re- 
spect to a modus. But here it must be observed that the 
two cases are very different, for that a modus decimandi, 
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as was observed by Alderson, B., in Knight v. Lord 
Waterfordi on the motion for a new trial, is a mode of 
taking the tithe, and a modus, as described by Lord Coke, 
is a discharge only of payment of tithes in kind, (see 
Parsons v. Bellamy, 4 Price, 190), and might previ- 
ously have been set up by all laymen as well as 
ecclesiastics, so that in the language of the preamble of 
the Act, ** the time might be shortened f' but how is the 
time to be shortened in a claim of exemption or discharge, 
which, previously to the passing of this Act, no time could 
have established, and if in the case of the modus proof 
of something more than mere non-payment was necessary, 
surely that must be still more the case in regard to <' a 
*^ Prescription and Claim of Exemption or Discharge of 
" Tithes by Composition real, or otherwise ?" and to say 
that such a prescription or claim is by express words to be 
sustained by proof of non-payment only, means that by a 
Prescription or Claim of Exemption, &c, the Legislature 
did not intend what it has clearly expressed, and that we 
are to expect to find the enactments of the Legislature 
always accurate, precise, and free from ambiguity. 

The learned Judge then adverts to the preamble, and 
admits the incorrectness of its terms, as applied to an Ex- 
emption, according to his construction of the Act. 

According to the learned Judge's construction of the Hia construe. 
Act as to moduses the plaintiflF might, under the 7th section aeetionr^*'^ 
of the Act^ reply that the non-payment pleaded under the 
Act was founded upon a supposed composition real, which 
was defective and bad for reasons to be stated in the replica- 
tion, or that the lands had belonged to a lesser monastery or 
to a larger monastery, founded within time of legal memory, 
or that the lands were privileged by order only, and so it 
would let in evidence, and enable the plaintiff to destroy And its conse 
every defective previously known exemption but where thfe ^^^ences. 
exemption was founded upon mere non-payment, and 
could before the statute passed have had no possible legal 
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foundation, then such an exemption is not only created by 
the statute, but is the only exemption which is unimpeachable. 

The Legislature surely could hardly have intended any> 
thing so unreasonable. 

Mr. Justice Erie, in his reasons, assumes that a new 
exemption was intended, and that it was intended to 
shorten, according to the Preamble of the Act, time in a 
prescription or claim where it had previously no existence, 
and says that the words of the enactment in their ordinary 
meaning declare that the statutable time shall be a title. 
Mr. Justice Erie then refers to the Act of the 2 & 3 Wm. 
4, c. 71, an Act for shortening the time of Prescription in 
certain Cases in which Prescription did previously legally 
exist, and in which Act Tithes were excepted, and says 
that that statute (as had previously been said by Lord 
Denman and the late Mr. Justice Williams in Fellowes v. 
Clay^ Clerk) is in pari materia^ but the enactment in that 
statute is framed in very different terms, and is that the 
claim of prescription shall not be defeated whenever there 
has been thirty years enjoyment Evidence is in law more 
generally used in contradistinction to right or title, and it 
seems a most unreasonable construction so to expound an 
Act of Parliament as to make it declare that by the sta- 
tute evidence shall prove that which without the enact- 
ment it would wholly fall short of proving. 

Mr. Justice Erie says that in a claim of exemption 
under the 31 H. 8, the fact of the lands being held exempt 
by the Abbey at its dissolution was the title, and that if 
that fact was proved, all reference to the time of enjoy- 
ment was supei-fluous ; but this was not exactly the case, 
for besides proof of the possession of the Abbey at the 
time of the dissolution and modem non-payment of 
tithes, as prima facicB evidence that the Abbey had 
held the lands tithe free from time immemorial, it was 
also required to be proved by documentary evidences 
that the Abbey existed before the time of legal me- 
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mory.* And see also in the judgment of Mr. Justice Patteson 
in Fellowes v. Clay^ Appendix, p. 110, in how many ways 
such a mere^nma fade case of exemption might be rebutted. 
Mr. Justice Erie says, in continuation, that an exemption 
derived from the statute would not be destroyed by any sub- 
sequent render of tithes in kind, for which he cites Clanri- Cianrikard ▼. 

* ^ , Denton as 

hard v. Denton^ I Gwil. 363. That case is cited to the same cited in Toiler. 
eflFect in Toller on Tithes, 181; but on reference to the 
report of the case, it will be found that though the dis- 
charge laid was a general discharge by prescription, which 
would have been under the 31 H. 8, yet that the evidence 
was of a discharge by Bull of the Pope, by which the lands 
of the Prior of one of the smaller monasteries^ were dis- 
charged quamdiu propriis manibus excolit 

The exemption, therefore, was not derived from the ^oe& not, on 
statute of the 31 Henry 8, and there could have been no the case, sur- 
discharge, as was suggested in the case; and if the exemp- ^sitionr ^^' 
tion had existed under the 31 Henry 8, the exemption 
would then have been only a partial exemption, with 
which the subsequent render of tithes would not have been 
in any manner inconsistent, and the case seems wholly to 
fail to establish the proposition for which it is cited.t 

What follows in the reasons of Mr. Justice Erie, in order 
to show that if the statute is confined to the class of cases 
where there is some presumptive evidence, specifically re- 
lating to a legal origin, and the time of enjoyment is 
required to strengthen the presumption arising therefrom, 
then the statute has no operation, is best answered by 

* Norton v. Hammond, 1 Younge & Jervis, 94 ; and Barnes v. Stuart 
1 Yo, and Coll. 119. 

+ Tunbridge, (which is not to be found in the appendix to Toller on Tithes 
of the larger Monasteries,) and is stated to have been a smaller monastery, 
in the report of this case given in 1 Eagle, &. Yo., Tithe Oases, 308. 

t And contra, see the terms of the issue in Clavil v. Oram, Gwil. J 354, the 
subsequent non-render was a substantive part of the issue. The Real Pro- 
perty CommissionerB reported (see App. p. ol), that on an issue, a decided 
advantage is given to modem usage against ancient right. 



30 

Operation of reference to the judgment of Mr. Justice Patteson, in Fel- 
ing to^judg^' ' low 68 V. Clay (sce Appendix, p. 115,) as to the operation of 

ment of Patte- ^q statute according to the construction of the Vice-Chan- 
son, J. , m FtU o 

loutn V. Clay, cellor Wigram, in Salkeld v. Johnson^ and of Mr. Justice 
Coleridge and himself, in Fellowesv, Clay (see App. p . 90, 99. ) 
Towards the conclusion of his reasons, Mr. Justice Erie 
observes that the words of the first section comprise all 
exemptions and discharges, and that the exceptions may be 
total or partial as to titheable articles, and as to times, and 
that it is therefore requisite to particularise the exemption 
or discharge claimed, as much as to state the species of 
modus^ and that the plaintiff's argument on that point ap- 
peared to assume that every exemption and discharge must 
be total and for all time. The exemption in Salkeld v. 
Exemption Johnson^ which is particularised by pleading non-payment, 
l^fdvUjotnson. ^^^ ^^^ Statute is indeed particular and extraordinary, for it 
is confined to particular crops which had no existence at the 
time at which it could have had any legal origin, and to 
tithe of agistment, which at that time was not considered to 
be due. A more extraordinary exemption, supposing it to 
have had any legal origin, it is difficult to imagine. 
Question in The socond question under Lord Tenterden*s Act is a 

shield y. John- ^Q^e narrow one, and arose in Salkeld v. Johnson. In that 
case the plaintiff, in November, 1835, filed his bill, as 
Vicar of the Parish of Crosby cum Eden, in [Cumberland, 
claiming as such to be entitled to all the tithes arising 
within the Parish, except the tithes of corn and grain, but 
demanding an account and payment only of the tithes of 
turnips, potatoes, green crops, and tithe of agistment That 
case was originally before Wigram, V.C., who held that no 
exemption or discharge could be made out, under Lord 
Tenterden's Act, by mere non-payment of the particular 
tithes, an account and payment of which was demanded by the 
Bill. This case is reported, when before Wigram, V, C, in 
the first vol. of Hare's Heports, p. 196 ; it afterwards came 
by Appeal before the late Lord Chancellor, Lord Lyndhurst, 
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who sent a case thereon for the opinion of the Judges of the 
Court of Ck)mmon Pleas. The ease of Salkeld v. Johnson^ 
when before Lord Lyndhurst, is not reported, but neither 
according to the Report of that case when before Wigram, 
V. C, nor when that case was subsequently on appeal be- 
fore Lord Lyndhurst, nor when the case was, upon Lord 
Tenterden's Act, mor^ fully argued before the Judges of 
the Court of Common Pleas, in which court the case is not 
yet reported, was the Act of the 4 & 5 W. 4, c. 83, intituled 4 & 6 w. 4, c. 
*'An Act to amend Lord Tenterden's Act," in any way 
noticed or alluded to. 

This Act of the 3 & 4 W. 4, c. 83, was introduced in the introduced bj 
Commons by the present Lord Campbell, who had been the l-o'^Campbeii. 
chief or first named of the Real Property Commissioners; it 
was so introduced first in the Session of 1833, and then 
again in the subsequent Session of 1834, when it passed 
into a Law. 

The object sought to be effected under the extension of Object of the 
time apparently afforded by it, and the unusual provisions ^^' 
of this Act, seem to have been to get rid of the numerous 
Bills, (said to have amounted in number to nearly 1000,) 
placed upon the files of the Courts of Equity, (to save the 
rights of parties entitled to tithes, and in order that they 
might fully retain those rights under the exemption contained 
in the 3rd Section of Lord Tenterden's Act,) until the 
Goyemment had matured the Tithe Commutation Act. 

By the third Section of Lord Tenterden's Act it had 3rd Section of 
been provided that the Act should not be prejudicial or den's Act. 
available to or for any plaintiff or defendant, in any suit or 
action relative to any of the matters before mentioned then 
commenced, or which might be thereafter commenced 
during the then present Session of Parliament, or within 
one year from the end thereof. 

Under that provision which, in some shape, was sug- 
gested as necessary in case any statute was passed, by one 
or more of the answers given by the Bishops to the ques- 

c1 
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tion sent to them by the Real Property Commissioners, the 
mere filing of the Bills without proceeding further was a 
sufficient commencement of a suit to save the right of the 
party, and the defendants were not even served with sul^ 
poenas, where the immediate object was only to save the right. 
4& 6 W. 4, c. Lord Campbell's Act of the 4 & 5 W. 4^ c. 83, recites 

83. 

Lord Tenterden's Act in these terms, " Whereas by 
*^ an Act passed in the third year of the reign of Hs 
" present Majesty, entitled An Act for shortening the times 
" required in claims of modus decimandi, or exemption 
" from or discharge of tithes, certain provisions were made 
" limiting the period within which in cases of claim of a 
" modus decimandi, the payment or render of such modus, 
" and in cases of claim of or to any exemption from or dis- 
" charge of tithes by composition real or otherwise, the en- 
" joyment of the land without payment or render of tithes or 
" money or other matter in lieu thereof should be shown to 
" have taken place." Then reciting the 3rd Section of 
^* Lord Tenterden's Act as before set out, and that since the 
passing of the said Act a great number of suits had been 
instituted for the recovery of tithes, under the appre- 
hension on the part of the plaintiffs that they would 
be precluded by the said Act from recovering the 
tithes to which they claimed to be entitled unless 
they prosecuted their claims within the periods limited by 
the said Act. And reciting that it was deemed advisable 
'* to enable the defendants in such suits to cause all further 
" proceedings therein to be suspended until the end of the 
" next Session of Parliament upon the terms thereinafter 
" expressed," it was enacted that the defendant in any ac- 
tion or suit commenced since the passing of the recited Act 
for the recovery of tithes, or for invalidating claims of a 
modus decimandi or an exemption from or discharge of 
tithes /or lands in respect whereof no tithes nor any com- 
position in lieu thereof shall have been actually rendered or 
paid within the space of sixty years previous to the passing 
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of that Act might tvith the consent of the plaintiffs pay the 
costs, &c., of the plaintiff in such action or suit, into Court, 
and that in such case all further proceedings in such action 
or suit (except as thereafter provided), should be stayed and 
suspended until the end of the next Session of Parliament, 
and by Section 2nd, it was provided that in such a case 
after the end of the next Session of Parliament it should be 
lawful for the plaintiff to give notice to the defendant of 
his intention to proceed in such Action or Suit, and to pro- 
ceed therewith accordingly, and in every case the defend- 
ant, immediately after such notice, was to be entitled to 
receive out of Court the sum which such defendant should have 
previously paid into Court on account of the plaintiff's costs. 

It is hardly possible to have a more fair, terse, or useful Contains a fair 

•^ * ' ' exposition of 

exposition of Lord Tenterden's Act, stripped of its pre- Lord Tenter- 
amble, (at the utmost only innocuous,) and divested of all 
the verbosity necessary in providing different periods for 
different parties to be affected by it (either as aggregate 
or sole corporations) than is contained in Lord Campbell's 
Act, in which parties are recited to have instituted suits 
under an apprehension that they would be precluded from 
recovering the tithes unless they prosecuted their claims 
within the periods limited by Lord Tenterden's Act. 

Lord Campbeirs Act was certainly intended to apply in 
all cases supposed to be affected by Lord Tenterden^s Act, 
and if so, according to Lord Campbell's and the Legislative 
exposition, the provisions contained in Lord Tenterden's 
Act, previously recited in the words of it, and confining it 
to cases where " the enjoyment of the land has been with- 
" out payment or render of tithes, money, or other matter 
" in lieu thereof" (and which words might render it doubt- 
ful whether the Act applied or not where the enjoyment 
had been without payment or render of particular tithes 
only, money or other matter in lieu thereof,) Lord Tenter, 
den's Act is applicable only " to lands in respect whereof 
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And if Boap- " Tio tithes uoT any composition in lieu thereof shall have 
where no titles ^^ ^^^^ actually rendered or paid," the language used in 
^^'^' the 1st Section of Lord Campbell's Act. 

Without having before them the benefit of this exposition, 
the late Lord Chief Justice Tindal and Mr. Justice Cress- 
well, at the conclusion of their reasons in support of their 
certificate, sent to the Lord Chancellor, in Salkeld v. John- 
soTh see Appendix, p. 137, observe, ^^That in that case the 
" claim is not of an exemption from the payment of tithes 
" generaUy, but only from the payment of certain particular 
" things, and that it may be v^ell doubted whether the 
byTindai^C?. , " Statute has any application to such a state of things, for 
wid Cresflweii, a ^y^Q evidence thereby required is of the enjoyment of 
" the land, without payment or render of tithes, money, or 
" other worth, in lieu thereof; whereas the land in question 
** has not been enjoyed without payment or render of tithes, 
" although the tithes in question have not been rendered, 
" nor has any money or other matter been paid or rendered 
" in lieu thereof." 
Neither Colt- It will be observed that neither Mr. Justice Coltman, 
Erie j' in °^^ ^^' J^stice Erie, in the reasons separately given by 
their reasons them for their joint certificate in Salkeld v. Johnson^ in 

advert to that •* . ... 

at all. any manner advert to this question, arising upon the terms 

of Lord Tenterden's Act in the case before them, but 
which did not arise in Fellowes v. Clay. Their reasons 
are confined to a general consideration of what Lord Den- 
man has termed in his judgment in Salkeld v. JohnsoUy 
this great Act. The question was before them upon the 
face of the case, and the Act, and on the argument Mr. 

ChoMdL ^ Serjeant Channell, for the plaintiff opened the case as 
involving two points. Ist Whether there was a general 
exemption under the Statute for all tithes. 2ndly. 
Whether a partial exemption and where matters of modern 
introduction for which no modus could be pleaded. The 
latter part of the second proposition appears certainly to be 

7 
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too generally stated, and is thus answered by Mr. Justice 
Coltman, at the conclusion of the reasons in support of the 
certificate of himself, and of Mr. Justice Erie : — 

^^ There is but one other point which it is necessary to Observations of 
" advert to, namely that some of the articles in dispute are ^*^^*™"*' '^• 
" of modern introduction. But articles of modem intro- 
" duction may well be covered by the general terms of an 
<< ancient composition. What, for instance, was to prevent 
** a composition from being made for a sum to be paid in 
" lieu of all tithes except tithe of hay. Would such a claim 
^ of exemption not extend to articles of modem introduc- 
** tion ? I apprehend it would. It may be thought impro- 
*< bable that in this particular case a composition should 
*^ have been made covering all tithes^ except hay, milk, 
" calves, wool, lambs, fowls, bees, pigs, geese, and eggs; 
** but here the provisions of the Act step in, and prevent 
*' all discussion as to what is probable or improbable, by 
^^ directing us to look only at the cause of enjoyment, as 
*^ the conclusive evidence which is to determine the rights 
" of the parties litigating." 

On this question, in the judgment of Lord Denman in Noticed in 
Fellowes v. Clai/^ see Appendix, p. 117, will be found the Lord Denman 

r 11 • as different 

following passage : from case be- 

" I am happily spared the delicate task of inquiring how ^^^^ ^™- 
" far the decision of Wigram, V. C, in Salkeld v.Johnsonf 
*^ would be binding on this Court as an authority, by his 
'< Honor's own statement that he should be bound to come 
** to that decision whatever might be the judgment of this 
*< Court in the case now before us, and for this reason, 
^< because the facts of the two cases, as he says, differed 
*^ materially, he declined to postpone giving that Judgment. 
** The different opinion then that I have formed, and am 
•* bound in the discharge of my duty to declare, implies no 
*< conflict with the judicial authority of that eminent and 
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^* distinguished person who has but availed himself of an 
" opportunity unnecessarily given during the discussion of 
*' one question, of proclaiming his sentiments on another." 

Consideration x^ ^ » i* i • • l 

of question, ^^ must, however, now, after the reasons smce given by 
Ciayl^^^''* all the Judges of the Court of Common Pleas in support of 
inSaikeidt;. the Opposite Certificates sent by them to the Lord 
Chancellor in Salheld v. Johnson, be considered as clearly 
established, that it is hardly possible to dispose of the more 
narrow question upon Lord Tenterden's Act at issue in 
Salheld v. Johnson, without first considering the more 
general question upon that Act which was in issue in 
Fellowes v. Clay; and that the great doubt tj^iat must 
(after the judicial opinions which have been given) be enter- 
tained whether any new exemption at all was intended to 
be established under Lord Tenterden's Act, must operate 
strongly upon the question whether a new partial exemp- 
tion was intended by it to be established where the meaning 
of the particular wprds, under which such new partial 
exemption is sought to be established, is at the least am- 
biguous. 
Lord Ljnd- The passage cited from Lord Denman's judgment could 

not have escaped the attention of Lord Lyndhurst, when 
on 17th November, 1848, the case of Salheld v. Johnson 
was before him on appeal from the decision of Wigram, 
V. C. Lord Lyndhurst then asked the state of Fellowes 
V. Clay, and was told the defendant doubted as to going 
on. At the conclusion of the argument in that case Lord 
Lyndhurst said expressly '^ I cannot decide this case con- 
" trary to the opinion of the Lord Chief Justice (Lord 
*^ Denman), so far considering that at least the more 
<< general question was involved in Salheld v. Johnson ;" 
and stated his determination to send a case either to the 
Court of Common Pleas or Exchequer." Mr. Purvis, 
one of the plaintifi^s council, suggested it should be sent to 
the Court of Common Pleas, as an earlier decision might. 
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from the state of the business in that court, be expected, 
upon which it was by Lord Lyndhurst ordered accordingly. 

No further proceedings have been since had in Fellowes No further pro- 

■ ° ceedings m 

V. Clay ; that appears from the report of the case in 4 Adol. Feiiinvesy.ciay 
and Ellis, N. S., 313, to have been an issue framed under Notice of that 
the Tithe Commutation Act, the 6 & 7 W. 4, sect. 46, in ^^^' 
which on the trial before Rolfe, B., at the Devonshire 
Spring Assizes, 1840, a verdict was found for the defendant 
under the Judge's direction. 

In Easter Term, 1840, Sir William FoUett obtained a 
rule to enter a verdict for the plaintiff, according to leave 
reserved, or for a new trial. In Trinity Vacation, 1841, 
Erie shewed cause and Sir William FoUet, Cockbum, and 
Kinglake supported the rule, and the Court took time to 
consider their judgment. 

In Easter Term, 1842, the Court directed the case 
should be reargued by one counsel on each side. 

In Trinity Term, 1842, Erie again showed cause, and 
Eagle supported the rule. 

In Hilary Vacation, 1843, the Judges Denman, C. J., 
Patteson, J., Williams, J., and Coleridge, J., delivered 
their opinions seriatim^ Williams, J. alone agreeing in 
opinion with Lord Denman, C. J., who in conclusion 
observed, ^* This difference of opinion between any of my 
^ learned brothers and myself must be felt by me as a mis- 
*^ fortune, and, in the present case, I confess it gives me 
" the greatest concern. We all unite, however, in the wish 
^^ that the question should be carried forwards to some 
^^ higher tribunal ; and as no means for doing so has oc- 
** curred to us but by ordering a new trial, I understand that 
<* my brother Coleridge withdraws his opinion in order that 
" the case may proceed. All the facts, however, are un- 
*« disputed, and we expect that no further expense should 
" be incurred in trying it, and some expedient for raising a 
^^ legal question may be easily framed, such as stating a 
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** case and supposing a Bill of Exceptions to have been 
•' tendered to the learned Judge below." 

Under the 36th Section of the Tithe Commutation Act, 
the Tithe Commissioners or Assistant Commissioner might 
cause the action to be brought in any of Her Majesty's 
Courts of Law at Westminster ; and the Judge by whom 
such action should be tried, may, if he shall think fit, 
direct the Jury to find a verdict subject to the opinion of 
the Court upon a special case ; and the verdict which shall 
be given in any such action, or the judgment of the Court 
upon the case, subject to which the same may be given, 
shall be final and binding upon all parties thereto, unless 
the Court, wherein such action shall be brought, shall set 
aside such verdict, and order a new trial to be had therein, 
which it shall be lawful for the said Court to do if it shall 
see fit. It seems, therefore, impossible to have framed any 
contrivance by which the question in that action could have 
been carried forward to any other tribunal without repeal- 
ing the enactment. A Bill of Exceptions under the enact- 
ment would not have been admissible. At all events the 
parties declined to proceed any further, and that case is 
disposed of, and no other involving solely the more general 
question has arisen, and the more narrow question in 
Salkeld v. Johnson is the only one now pending before 
any Court of Justice. 

In Kennicott v. Watson^ 2 Price, 260, Gibbs, C. B., 
notices in his judgment that Agistment is a Tithe, which 
was not rendered in the North till lately. Fitzherbert's 
Natura Brevium being an authority that it was not due, but 
that (it is observed by the Lord Chief Baron) must mean 
of profitable Cattle ; and Richards, C. B., in one of his 
judgments, states the fact that he first advised that tithe of 
agistment could be recovered, eo nomine in one part of the 
country. (Byani v. Booth, 2 Price, 241.) 

S'*s and^p^te- ^^^ almost throughout the North the tithes of turnips 

toes not paid and potatoes have not been rendered. 



Agistment 
the only 
tithe paid in 
the North. 
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The question, therefore, raised under Lord Tenterden's Of impoTtance 

^ , , 1 *^ Parish 

Act, in Salkeld v. Johnson^ is a very important one to the Clergy. 
Parochial Clergy. 

In the yearly Report of the Tithe Commissioners for the R^P^'l ®^ . 

; , X r o. * J 11 Tithe Commis- 

year 1844, made to the Home Secretary, and annually pre- doners, i€44. 
sented to both Houses of Parliament, they reported as under : 
<* The state of the law, as modified by 2 & 3 W. 4, c. 
•* 100, commonly called Lord Tenterden's Act, impedes 
^ our progress, and unless cleared up threatens to protract 
" the dose of our labours. In some hundreds of cases, and 
<* indeed in an indefinite number, we cannot give decisions 
'' as to the contested rights of parties with any confidence 
*< that those decisions are correct. 

<< Our own legal assistants are divided in opinion, and 
*' we are told that this division of opinion extends even to 
*• the Superior Courts ; at any rate no decision of those 
*< Courts on the cases now before them has been obtained. 

<< We are led to hope that some distinct decision may be 
" given before the close of the year ; if this is not the ease, 
^^ we may be driven to request the assistance of the Legis- 
** lature. 

<< Whatever the law may turn out to be, those cases will 
^ many of them be obstinately litigated, and if our dealing 
<* with them is much longer postponed, the delays of Issues 
<< and new Trials, and of the apportionments which must 
<< follow them, may postpone what would otherwise be the 
" term of our labours." 

In their Report for 1846 they reported, «' We have to Reportofl845. 
<< repeat our regret that decision has not been given in the 
^< disputed points arising out of the Statute of the 2 & 3 
" W. 4, c. 100, commonly called Lord Tenterden's Act/' 

^ In the numerous cases which must be determined by 
^ the final interpretation of that Act, we are at present 
" unable to proceed with any confidence in our own de- 
'* dsions, or any hope that such decisions will be acquiesced 
'* in by the parties or confirmed by the Courts. 
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" This diflSculty of which we pointed out the existence 
" and the consequences in our last Report, becomes of 
** course of more urgent importance as our labours in other 
" respects draw nearer to their close.'* 
Reportofl846. In their Report of 1846 they reported, " We have to re- 
^^ peat the assurance which we have happily been able to 
" give in all our former Reports, that the processes of com- 
^< mutation are going on, on the whole tranquilly and 
" satisfactorily, 

" We have adverted in two former Reports to the state 
" of the law under what is called Lord Tenterden's Act 

" We have to express our deep regret that that law 
'' remains as uncertain as ever. While this uncertainty 
^' continues it is impossible for us to adjudicate with any 
" justice to the parties in very many cases which await our 
** decision, and in which proceedings are necessarily sus- 
" pended.'* 

Lord Tenterden's Act and the other Act noticed at the 
commencement of this Publication, namely, the 3 & 4 W. 4, 
c. 27, the Act for the Limitation of Suits for Real Property 
and declared in its definition clause to be applicable to 
tithes, (other than tithes belonging to a Spiritual or Eleemo- 
synary Corporation sole,) appear to have been especial 
stumblhig-blocks to the Judicial Bench. 
Knight v. Lord In Knight V. Lord Waterford^ reported in Equity, 4 
SfflLord Younge & Collyer, Rep. 283,° the Court of Exchequer over- 
Tenterden s ruled the direction of Rolfe Baron, holding that case to be 
within Lord Tenterden's Act, which it would clearly seem 
not to have been, as it is not a modus but a question of 
right to the tithes which are at present paid to Lord 
Waterford ; and though it is immaterial in what form of 
action the prescription set up is submitted to a jury, and in 
the frame of the Bill upon which the decree in that case 

* On appeal to the House of Lords, the decree was reversed, and the bill 
retained for a year, that plaintiff might establish his title at law. 13 Clark 
and Fin. 653. 
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was founded, an action for the recovery of the tithes has 
been tried on occount of the occupiers being parties to the 
suit, yet the question really at issue is not the payment of 
the tithes, but the right to the tithes which have been paid 
under the prescription set up by Lord Waterford, and 
which as between him and the plaintiff, the Rector, might 
have been equally tried in an action of ejectment ; and it 
seems clearly, therefore, to be a case which would have 
come within the 3& 4 W. 4, c. 27, as to the trial of actions 
as to real property, but for the exception contained in that 
Act as to tithes belonging to a Spiritual Corporation sole. 
The case is, however, to come before a Court of Error upon 
a Bill of Exceptions, and it is said to be the intention of 
the defendant's counsel to insist that the case comes within 
Lord Tenterden's Act. 

In the Dean and Chapter of Ely v, Bliss^ 5 Beav., Rep. Dean and 

1 111 X fr , , 1.* i. , -n. ,1 Chapter of Ely 

574, a case held by Lord Langdale, Master of the Rolls, to v. Bim held a 
be within the other Act, the 3 & 4 W. 4, c. 27, though a sT rw!4. c. 
mere case of non-payment of tithes for 20 years, which ^7. 
tithes otherwise belonged to a Spiritual Corporation 
aggregate, the Court of Exchequer, upon a case sent by Overruled by 
Lord Lyndhurst, have sent a certificate that the case is not Exchequer. 
within 3 ^4i W. 4,c. 27. 

The latter Act appears clearly to be applicable only to j^^^^ ^^^ ^^ 
cases in which the title to tithes is in question, as between pUcabieoniyto 

* . , cases where 

litigant parties, and in which the right may be tried in an right to Tithes 

Action of Ejectment, and to have no possible application to * ^^ 

such a case as that of the Dean and Chapter of Ely v. Dliss, 

and in the decision of that case at the Rolls the rule of Law 

that tithes are due of common right seems to have been 

wholly lost sight of, as would be very much the case in 

Lord Denman's construction of Lord Tenterden's Act^ 

though the Real Property Commissioners appear not 

altogether to have lost sight of it in their Report, upon 

which that Act has been supposed (erroneously or not) to 

have been founded. 
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Consequences Upon the authority of the decision of the Master of the 
MMter'' of the ^^^^^' ^ ^^® ^^^^ ^^^ Chapter of Ely v. Bliss, an Assistant 
Rolls in ^^yy. Tithe Commissioner in the North, in a case in which the 

Bltss, 

compiler was concerned for the Incumbent, and in which 
the landowners had in a voluntary agreement admitted 
the Incumbent to be entitled to all tithes other than corn 
and grainy but to whom they had never paid the tithes of 
turnips and potatoes declared his intention to set out in his 
award rent charges to the landowners^ in respect of those 
tithes as belonging to them, simply because they had not 
been paid to the Incumbent. 

Here the principle of the decision at the Rolls would 
have been fully carried out, and anything more extravagant 
can hardly be imagined ; the compiler strongly protested 
against its Equity, but observed it would to a certain 
extent be more beneficial to the tithe-owner, to go into a Court 
of Law to recover the rent charges,* to which the land- 
owners, he conceived, could have no right, than to have to 
try an issue under the Tithe Commutation Act. The 
case was afterwards compromised. 

But this is a mode of administration under the Tithe 

Commutation Act, which it seems the Commissioners may, 

with the consent of the tithe^owner, adopt under the Act, 

Advisable for and it may be worth consideration whether the tithe- 

JoY^l^^i owner would not do wisely to assent to it, rather than have 

charge set out, ^q submit to the vcxatious delay he has hitherto been sub- 

if against him , , ^ 

he may recover jected, to for wantof a decision upon Lord Tenterden's Act. 

Rentchaige The proper mode of administration under the Tithe 

out'toTittit.*^*C^°^"^"*^^^^^ Act, however, would, it is conceived, be in 

owner. gy^h cascs, to award the rent charges to the tithe-owner, 

and leave the landowners to recover them ; this is said 

with more confidence — because whatever may be the 

opinion of some of the Assistant Tithe Commissioners, it 

is well understood that though the Tithe Commissioners 

themselves are not wholly agreed upon the construction of 

* Edwards v, Banbury, 3 Queen's Bench Rep. 886. Clarke v, Yonge, 5 
L Bea. Rep, 523, 
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• 

Lord Tenterden's Act, they are agreed that it ought to 

have no application to such a case as Salkeld v. Johnson; Mr. 

and in the draft of a Bill, prepared by Mr. Boteler, for and pared Bill to 

intended to have been submitted to the Government in m^tfed^lo ^the 

1840, to explain and amend Lord Teuterden's Act, the 7th Government 

' *^ ' m 1840. 

Section ran as under : " Provided always, and be it further 

'< enacted, that no modus in lieu of the tithes of potatoes 

" or of turnips, and no exemption from or discbarge of the No exemption 

" tithes of potatoes or of turnips, shall be, or be capable of p^tetoesuniL 

^ being established by virtue of the provisions of the said mod^iJ^^or'*^ 

" recited Act, and of this Act, except in cases in which the exemption, or 

* one applicable. 

^^ modus or exemption or discharge claimed applies to all 
' tithes generally, or to a class of tithes including the tithes 
" of potatoes or of turnips." 

The question that has arisen upon Lord Tenterden's 
Act, in the case of Salkeld v. Johnson^ has been pending 
since the year 1840. That case will shortly co'me before 
the Lord Chancellor, upon the opposite certificates sent by 
the Judges who heard the case in the Common Pleas; 
should the Lord Chancellor affirm the decision of the Vice- 
Cbancellor Wigram in that case, though it is in such an 
event not impossible that the case may he carried to the 
House of Lords, it is conceived that after the Act having, 
in Fellowes v. Clay^ and in Salkeld v. Johnson^ received 
the fullest consideration, the weight of reasoning and pre- 
ponderance of judicial opinion will then be such as would 
warrant the Tithe Commissioners in acting on that deci- 
sion. 

The conclusions arrived at upon the foregoing considera*- CompUer's 
tion of Lord Tenterden's Act are two, namely,— 1st. That ^Zh^sT. '''' 
arrived at by the Vice-Chancellor Wigram, in Salkeld v. ^^^/^^J?^^ 
Johnson, by Patteson, J., and Coleridge, J., in Fellowes v. son. 
Clay, and by the late Lord Chief Justice Tindal, and ^ 
Cress well, J., in Salkeld v. Johnson^ that the Act has no 
operation unless in a case of a prescription or claim of an 
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exemption or discharge, which had a legal origin before 
its passing, and which involves the second conclusion, 
which is, at all events, that it has no operation where 
the exemption claimed is not a general exemption, 
but an exemption from the payment of tithes of things 
of modern production, or of which tithes were not 
formerly paid, and for which therefore solely and specially 
it would be most unreasonable to suppose an exemption to 
have existed before the time of legal memory, and which 
2nd conclusion is sanctioned by the judgment of Wigram, 
V. C, in Salkeld v. Johnson^ and both by the certificate 
and reasons of the late Lord Chief Justice Undal, and 
Cresswell, J., in that case, and to which is opposed the 
certificate of Coltman, J., and Erie, J., in that case, but who 
have neither of them in their reasons in support of that cer- 
tificate^ adverted to that particular question, which was 
involved ifi the case before them; and to which effect the 
Act may be said to have received a Parliamentary Exposi- 
tion, by the Enactment contained in Lord Campbell's Act 
of the 4& 6 W,4. c. 83. 



Commutations In the present state of the law, commutations can onlv 

now proceed * ... 

by compromifle proceed when parties, having considered and calculated 

*^" ^' the probabilities of the ultimate decision of the questions 

affecting them arising under Lord Tenterden's Act, enter 

into a compromise. Many compromises have been effected 

and carried out by the Tithe Commissioners. It is 

Caution to necessary, however, to caution the tithe-owner, on enterinff 

into any agreement for a rent-charge, to require provi- 

* sions and security that shall insure its immediate payment, 

without referenqe to an appointment being made of the 

rent-charge under the process provided for that purpose 



45 

by the Commutation Act, which may occupy, according 
to circumstances, one or more years, during which time, 
without such provisions and security, the tithe-owner will 
have no means of enforcing the apportionment of the rent- 
charge or of compelling those who have agreed to the 
rent charge to pay it, until it is apportioned, unless to file 
a bill to enforce the performance of the agreement and the 
apportionment. 

By the 67th section of the Tithe Commutation Act, (the Rent-charges 

commencing 

6 & 7 W. 4, c. 71,) it is enacted that from the 1st offromistof 
January next following the confirmation of the apportion- folhJwmg'^con- 
ment of the rent-charge, the lands shall be absolutely dis- ^ppo'rti^n.''^ 
charged from the payment of the tithes, except so far as ment. 
relates to the liability of any tenant at rack rent dissenting 
as thereinafter provided, and the apportioned rent-charge 
as therein provided shall be paid. 

By the 10th section of the 1 Vict, c. 69, it is enacted 
that with the first payment of rent-charge under any 
agreement for the Commutation of Tithes shall also be 
paid any sum which shall be agreed to be paid in consider- 
ation of the time (if any) which may intervene between 
the termination of any previous agreement or composition 
for the payment of tithes, and the time at which by the 
said agreement for commutation the lands shall be dis- 
charged from the payment of tithes, regard being had to 
the whole annual amount of rent-charge agreed to be paid, 
and to the other circumstances of each case. 

By section 1 1, it is enacted that the parties to a paro- May by agree- 
chial agreement may agree thereby, or by any supple- JJeJIce^i^of 
mental agreement made and confirmed in like manner, '^J^j.g^ "®** 
that the lands included in the agreement shall be dis- 
charged from payment of tithes, except as excepted in the 
said Act from the Ist of January newt preceding^ or from 
the Ist of April or 1st of October preceding or following 
the confirmation of the apportionment instead of \st of 
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January next following the confirmation of the apportion- 
ment 

It will be observed that these two latter enactments 
apply only in the case of an agreement for commutation, 
by which is meant a voluntary agreement under the Com- 
mutation Act, and not in the case of a compulsory award, 
in which or by a supplemental award the Tithe Commis- 
sioners are empowered to execute them, or the parties, by 
supplemental agreement under the 10th section of the 
2 & 3 Vict, c. 62 ; but these enactments did not at all 
meet the evil of the delay in making the apportionment 
which is left by the Commutation Act to the land-owners, 
(whose interest it is supposed to be by themselves not un- 
frequently to delay having it made.) 
Inconveni- The 3 & 4 Vict., c. 15, s. 1, after reciting the three 

ences and con- ,. i i* n 

sequences of precedmg acts, proceeds as follows : 

^^ And whereas, after an agreement for or award of rent- 
*^ charge has been made and confirmed by the commis- 
*' sioners, much delay is often occasioned in adjusting and 
'^ settling the apportionments before the same can be con- 
^* firmed by the commissioners, and to avoid the loss of 
" the proportion of tithes or composition for the period 
" intervening between the expiration of any former agree- 
<< ment or composition and the commencement of such 
" rent-charge, the tithe-owner is compelled to have re- 
'* course to taking tithes in kind or to a suit in Equity, 
<* and in other cases, by reason of the lands so remaining 
^^ subject to tithes or composition for tithes during such 
^< period, such tithes continue to be taken in kind, or may 
'* be so taken on the determination of any composition 
<^ existing at the date of such agreement or award, not- 
** withstanding that the parties have agreed for or the 
" commissioners awarded the sum, which, under the pro- 
<' visions of the said acts, ought to be taken as the perma- 
^^ nent rent-charge payable instead of such tithes, and great 



delay in ad- 
justing appor- 
tionments. 
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*♦ hardship is thereby occasioned, contrary to the spirit and 
^^ intent of the said acts." Enactments, it might be sup- 
posed, would follow to provide for these inconveniences, 
but the powers given to the commissioners are wholly 
dependent upon the acts of one or more of the land- 
owners, and except upon the application of the land- 
owners, the commissioners have no power conferred upon 
them to assist the tithe-owner. 

In the case of an award, by the 53rd section of the Meeting after 
Tithe Commutation Act, (the 6 & 7 W. 4, c. 71,) as soon of award to 
as the commissioners shall have confirmed the award, they y^fugj^. 
are to summon a parochial meeting to appoint valuers, to 
be chosen by the land-owners, of which twenty-one days* 
notice is to be given. And by the 54th section of that fjwjd fw^p^" 
Act, if the valuation is not completed in six months, the por^nment 
commissioners, or an assistant commissioner, is to appor- 
tion the rent-charge. In their yearly Report for 1843^ Commiasion- 

, ,Tr , . era' ^Port o^ 

the commissioners reported, '< We have again to regret 1843 thereon. 

^* that the apportionments follow the establishment of rent- 

^^ charges more slowly than the interests and wishes of 

'* some of the parties make it desirable they should. We 

*' adhere, however, to the opinion expressed in our former 

** Reports, that it is prudent to exercise great forbearance 

" in interfering with the privilege of the tithe-payers to 

^ apportion the rent-charges by agents of their own selec- 

« tion. 

" The power we now have of giving security to the Reported 
*^ tithe-owner for the payment of unapportioned rent- ^>Tng Purity 
<* charges has assisted us in our endeavours to exercise ^ ^^^^e^'^®'- 
'^ such forbearance. In flagrant cases of delay, however, 
** we do not and shall not hesitate to exercise our powers 
<^ of apportioning compulsorily." 

That part of the above Report, stating that the commis- Is without 
sioners now have the power of giving security to the tithe- °"" 
owner for the payment of unapportioned rent-charges, 

D 2 
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would seem to have been hastily framed upon that part 
of the preamble of the 3 & 4 Vict., e. 15, before set out ; 
but on reading the enactments that follow, it will be seen 
the commissioners have no such power as they then refer 
to as possessing, unless upon the application of one or 
p rti misled ™^^® ^^ ^^^ land-owners, and many parties concerned for 
thereby. tithe-owners have been misled by this report which gives 

or refers to no authority for the assertion contained in it. 
Draft awards Some of the assistant Tithe Commissioners are so much 

compromise 

sometimes occupied that after a compromise has been eflFected, several 
months have elapsed before draft awards to carry it out 
have been transmitted to the commissioners, and then a 
meeting has to be called to hear objections to the drafts of 
the awards. 

Tithe Com- It has been declared by high legal authority, and de- 

missioners -i, ii-m r r^ , -n % i i 

have no power termmcd by the Court of Queen s Bench,* that the 

anV^qu^t?(ra Tithe Commissioners or Assistant Commissioners have no 

tithes^ *® power to determine any question of title to tithes. This 

proposition seems hardly to require any authority, as such 

a power seems by no means necessary or incident to the 

office of the Commissioners or Assistant Commissioners. 

to c^vert*^* The object of the Tithe Commutation Act is to convert 

rent^ha^es ^^^^^^ ^"^^ rent-charges.t The 10th section of the Act 

B the Act (^ ^ 7 W, 4, c. 61) declares that no witness summoned 

no witness can by the Commissioners or Assistant Commissioners shall be 

be compelled . , , , , ., , . 

to produce required to produce any deeds, papers, or writings relating 
reiltiJg^" to the title of any lands or tithes. The 2l8t section of 

tithes before i[yQ Act requires a voluntary agreement to set forth all the 

the commmis- ^ ^ o 

sioners. lands in the parish which are subject to the payment of 

Requisition of any kind of tithes, and whether arable, meadow, or pasture, 

luntary agree- ^^' ^^^^ whether any modus or composition, real or pre- 

ments. scriptive, or customary payment shall be payable instead 

of all or any of the tithes of the parish, and which lands 

or tithes respectively are or have been under any and 

* Edwards v. Banbury, 3 Queen's Bench Rep. 885. 
L f See Clarke v. Yonge, 5 Beav. R. 523. 
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what circumstances exempt from the payment of any and 
what tithes. And the 3drd section declares that in the 
apportionment of rent-charges under a vohmtary agree- 
ment in each case, the several lands are to have the full 
benefit of every modus and composition, real, prescriptive, in apportion-r 
and customary payment, and of every exemption from a ™^^gy*^^J|^g ^^ 
non-liability to tithes relating to the said lands respec- ^^® benefit 
tively, and having regard to the several tithes to which modus, com- 
the said lands are severally liable. The 43rd section of ^^^ ^°°' 
the Act provides, on notice to the commissioners for a 
separate valuation being made, when any of the lands Separate vaiu- 

1 11 J • i. r ^i_ • J i? 1 ation on notice 

shall, durmg any part of the period of seven years preced- in certain 
ing Christmas 1835, have been exempt from payment of *^*^^ 
tithes by reason of having been enclosed under any Act 
of Parliament, or converted from barren heath or waste 
ground, or by reason of being glebe lands or of having 
been heretofore parcel of the possessions of any privileged 
order. The 44th section provides in the case of an award. In award, 
that if any modus or composition, real or prescriptive, or Composition 
customary payment shall be payable instead of the tithes ^^mated^as^^ 
of any of the lands or produce thereof, the Commissioners J?^*^® of the 

vitnes. 

or Assistant Commissioner shall in such case estimate 
the amount of such modus, composition, or payment as 
the value of the tithes payable in respect of such lands or 
produce respectively, and shall add the amount thereof to And exemp- 
the value of the other tithes ascertained as aforesaid, and liability to be 
shall also make due allowance for all exemptions from or ^^®^* 
non-liability to tithes of any lands or any part of the pro- 
duce of lands. 

By section 45, it is enacted, that if any suit shall be If suit pending 
pending touching the right to any tithes, or if there shall ^Stence of 
be any question as to the existence of any modus or com- ^^t^on**pea*i" 
position, real or prescriptive, customary payment, or any or exemption 
claim of exemption from or non-liability under any cir- biiity. 
cumstances to the payment of any tithes in respect of any 
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lands or any kind of produce, or touching the situation or 
boundary of any lands, or if any difference shall arise 
whereby the making of any such award by the Commis- 
sioners or Assistant Commissioner shall be hindered, it 

Commisaioneis shall be lawful for the Commissioners or Assistant Com- 
er Aisistant . , . . , , . . 

Commiflsioner missioner to appomt a time and place in or near the 

m^ng^^d parish for determining the same, and the decision of the 

fi^^^^^"* Commissioners or Assistant Commissioner shall be final 

and conclusive on all parties subject to the provisions 

thereinafter contained. 

By the 46th section, which has already been been suffi- 
ciently noticed in reference to the case of Fellowes v. 
Subject to an CUtVy the decision is to be subject to an issue at 

issue at law, 

law. It will be observed that the 45th section does in 
terms, subject to such case or opinion, enable the Com- 
missioners or Assistant Commissioner to determine any 
suit which shall be pending touching the right to any 
tithes or modus, or composition real, or claim of exemp- 
tion, but the right to tithes there spoken of must mean 
payment of tithes. The Tithe Commissioners have never 
yet, it is believed, taken upon themselves to determine by 
If awarder- themselves, or any Assistant Tithe Commissioner, any 

roneous, rent- . . . , i. . , » ,. 

charges may existing suit as to the payment of tithes. In ordinary 
rightfnr'^*'^ cases, it is pretty clear they may execute their office of 
owners. commuting tithes without interfering with existing suits. 

To whom the Tithe Commissioners or their Assistant 
Commissioner award any rent-charge is immaterial, further 
than as if they determine wrongly in their award, it may 
occasion an action or suit for the recovery of the rent- 
charge.* 
Questions The questions likely to arise hereafter upon agreements 

on^oluntary made under the Tithe Commission Act are far too nume- 
agreements. ^.^^^ ^^^ important to be commented upon or more than 
glanced at^ considering the mode in which voluntary 

*Edwards v. Banbury^ 3 Queen's Bench Rep. 885. Clarke v. Yonge^ 5 
Beav. B. 523. 7 
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agreements are got up and carried out ; it is declared by 
the 17th section of the Act, that a confirmed agreement 
(as is declared by the 52nd section as to a confirmed 
award) shall be binding on all parties ; but this, of course, 
is only when the substantial requisitions of the act have 
been complied with, and though the Tithe Commissioners 
endeavour before confirmation to ascertain that such has 
been the case, it is needless to say how difficult and in- 
deed impossible this is without a thorough knowledge of 
the facts of every particular case, which, in the case of an 
award only, they have the means of acquiring. 

In many parts of England, and particularly in the north, ^osurerwithin 
there have been very extensive inclosures within the last ^^* ^^^^^ 

. years, 

sixty years. Particular inquiries should be made as to 

inclosures, for though an exemption or discharge will ex- 
tend to a common appurtenant to the lands discharged, 
and consequently to an inclosure made in respect of the Covered by 

* " * exemption iii 

common, Lambert v. Cumming^ 1 Eagle and Younge's Heu of all 
Tithe Cases, 790 ; and a general modus in lieu of all tithes 
may be laid as extending to a common appurtenant and to 
the lands inclosed in respect thereof, see Siockwell v. stockweii v. 
Terry ^ 2 Eagle and Y. 118, decided by Lord Hardwicke,* bySr^ ^ 
yet it was decided by Lord Mansfield, and the Court of Hardwicke. 
Queen's Bench, in Moncaster v. Watson^ 3 Burr. 1375, 
s. c. ; 1 Blac 402, and see 2 E. & Y. 197, that where 
the modus is not a general modus, but partial, as for corn But not by 
or for hay only, as neither corn or hay grew on the com- ^f^,. ^^ q^ 
mon before the inclosure, the inclosure is not covered by ^*^* 
the modus, in which there is no equivalent at all for the 
tithes of agistment of wool, milk lambs, or any other tithes 
of such a kind as could arise upon a common, which rea- 
soning of Lord Mansfield is adopted by Eyre, C. B., in Waison ap- 
Scott V. Fenwick, 3 E. & Y. Tithe Cases, 1318, and in the ^'""K/re.^^ ^' 
Court of Queen's Bench, the decision in Moncaster 

* And see also Askew v. WilUnsm^ 3 B. & Ad. 152, and the Bishop of 
Carlisle v. Blair, I Yo. & J. 123. 
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Recently af. v. WatsoTiy has recently been aflBrmed in the ease of 
acted u^on by Briscoe, Bart., V. Fell^ Clerk, which was before that court 
Queen^^ on the 7th of June, 1842, being a special case agreed upon 
Bench in under the 46th section of the Tithe Commutation Act 

Brtscoe, Bart^ 

y.Feii,cnerk, (the 6 & 7 W. 4, c. 71). In Briscoe v. Fell, W. H. 
Watson was for the plaintiff and Cowling for the de- 
fendant, who was rector of the parish of Aikton in the 
eounty of Cumberland. The case is not reported, and is 
here stated from Mr. Cowling's Brief. The common ap- 
purtenant there was inclosed and divided by agreement 
among the commoners in 1 827, and allotments containing 
fifty acres were awarded to the plaintiff in respect of his 
ancient farm or estate. The modus of £l 2& as there 
stated in a terrier as to the ancient farm was considered 
by the court to be a modus for corn and hay ; the case 
stated the modus to have been made and rendered from 
time immemorial, and that no tithes in kind of corn, grain, 
or hay had ever been rendered or claimed in respect of 
the said ancient farm, but that tithes in kind had been 
tendered immemorially of wool, lamb, calves, pigs, milk, 
fowls, and eggs, from and in respect of this farm, and both 
previously and subsequently to the inclosure such tithes 
in kind of wool, lambs, &c., had been rendered imme- 
morially in respect of the lands so inclosed when any such 
tithes had been produced. Upon the case so stated, judg- 
ment was given for the defendant. 

Coleridge, J., observed nothing was said about unin- 
closed lands by name. That Moncaster\.Watson was similar 
to the present case, and that it was determined in fact 
there that it did not extend to the common. Patteson, J., 
observed that the distinction was pointed out by Parke, 
J., in Askew v. Wilkinson, 3 B. & Ad. There the modus 
was for all things.* 

* See Appendix, p. 156. 
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APPENDIX. 

APPENDIX A. 

2&3 WILL. 4,c 100. 

An Act for shortening the Time required in Claims of 
Modus decimandi, or Exemption from or Discharge of 
Tithes. [9M August 1832.] 

Wheheas the expense and inconvenience of suits insti- 
tuted for the recovery of Tithes may and ought to be 
prevented, by shortening the time required for the valid 
establishment of claims of a modus decimandi, or exemp- 
tion from or discharge of Tithes ; be it therefore enacted 
by the King's most excellent majesty, by and with the 
advice and consent of the Lords Spiritual and Temporal, 
and Commons, in this present Parliament assembled, and 
by the authority of the same, That all prescriptions and 
claims of or for any modus decimandi, or of or to any scnptionET 
exemption from or discharge of Tithes, by composition ^^^^0^* 
real or otherwise, shall, in cases where the render of decimandi to 

be valid in 

Tithes in kind shall be hereafter demanded by our said Law. 
Lord the King, his heirs or successors, or by any Duke of 
Cornwall, or by any lay person, not being a corporation 
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sole, or by any body corporate of many, whether temporal 
or spiritual, be sustained and be deemed good and valid 
in law upon evidence showing, in cases of claim of a modus 
decimandi, the payment or render of such modus, and in 
cases of claim to exemption or discharge showing the 
enjoyment of the land, without payment or render of 
Tithes, money, or other matter in lieu thereof, for the full 
period of thirty years next before the time of such demand, 
unless, in the case of claim of a modus decimandi, the 
actual payment or render of Tithes in kind, or of money 
or other thing differing in amount, quality, or quantity 
from the modus claimed, or, in case of claim to exemption 
or discharge, the render or payment of Tithes, or of money 
or other matter in lieu thereof, shall be shown to have 
taken place at some time prior to such thirty years, or it 
shall be proved that such payment or render of modus was 
made or enjoyment had by some consent or agreement 
expressly made or given for that purpose by deed or 
writing ; and if such proof in support of the claim shall be 
extended to the full period of sixty years next before the 
time of such demand, in such cases the claim shall be 
deemed absolute and indefeasible, unless it shall be proved 
that such payment or render of modus was made or enjoy- 
ment had by some consent or agreement expressly made 
or given for that purpose by deed or writing ; and where 
the render of Tithes in kind shall be demanded by any 
archbishop, bishop, dean, prebendary, parson, vicar, master 
of hospital, or other corporation sole, whether spiritual or 
temporal, then every such prescription or claim shall be 
valid and indefeasible upon evidence showing such pay- 
ment or render of modus made or enjoyment had, as is 
hereinbefore mentioned, applicable to the nature of the 
claim, for and during the whole time that two persons in 
succession shall have held the office or benefice in respect 
whereof such render of Tithes in kind shall be claimed. 
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and for not less than three years after the appointment 
and institution or induction of a third person thereto: 
Provided always, that if the whole time of the holding of Proviso, 
such two persons shall be less than sixty years, then it 
shall be necessary to show such payment or render of 
modus made or enjoyment had (as the case may be), not 
only during the whole of such time, but also during such 
further number of years, either before or after such time, 
or partly before and partly after, as shall with such time 
be sujBScient to make up the full period of sixty years, and 
also for and during the further period of three years after 
the appointment and institution or induction of a third 
person to the same office or benefice, unless it shall be 
proved that such payment or render of modus was made 
or enjoyment had by some consent or agreement expressly 
made or given for that purpose by deed or writing. 

II. And be it further enacted. That every composition what Com- 
for Tithes which hath been made or confirmed by the 5!ftiJj^"^S[ 
decree of any court in England in a suit to which the be considered 
ordinary, patron, and incumbent were parties, and which 

hath not since been set aside, abandoned, or departed 
from, shall be and the same is hereby confirmed and made 
valid in law ; and that no modus, exemption, or discharge 
shall be deemed to be within the provisions of this Act, 
unless such modus, exemption, or discharge shall be proved 
to have existed and been acted upon at the time of or 
within one year next before the passing of this Act 

III. Provided always. That this Act shall not be pre- xhe Act not 
judicial or available to or for any plaintiff or defendant in ^"g^® ^^ 
any suit or action relative to any of the matters before commenced, 

, - , &c. 

mentioned, now commenced, or which may be hereafter 
commenced, during the present session of Parliament, or 
within one year from the end thereof. 

IV. Provided also, and be it further enacted, That this To what 
Act shall not extend or be applicable to any case where ^*^ *^" 
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Act shall not 
extend. 



Time during 
which Lands 
shall be held 
by Persons 
entitled to 
the Tithes 
thereof to be 
excluded in 
the Compu- 
tation under 
this Act ; 



as also the 
Time during 
which any 
Person capa- 
ble of resisting 
any Claim 
shall be an 
Infant, &c. 



the Tithes of any lands, tenements, or hereditaments shall 
have been demised by deed for any term of life or number 
of years, or where any composition for Tithes shall have 
been made by deed or writing, by the person or body 
corporate entitled to such Tithes, with the owner or occu- 
pier of the land, for any such term or number of years, 
and such demise or composition shall be subsisting at the 
time of the passing of this Act, and where any action or 
suit shall be instituted for the recovery or enforcing the 
payment of Tithes in kind within three years next after 
the expiration, surrender, or other determination of such 
demise or composition. 

V. Provided also, and be it further enacted, That where 
any lands or tenements shall have been or shall be held or 
occupied by any rector, vicar, or other person entitled to 
the Tithes thereof, or by any lessee of any such rector, 
vicar, or other person, or by any person compounding for 
Tithes with any such rector, vicar, or other person, or by 
any tenant of any such rector, vicar, or other person, or of 
any such lessee or compounder, whereby the right to the 
Tithes of such lands or tenements may have been or may 
be during any time in the occupier thereof, or in the 
person entitled to the rent thereof, the whole of every such 
time and times shall be excluded in the computation of the 
several periods of time hereinbefore mentioned. 

VI. Provided also. That the time during which any 
person otherwise capable of resisting any claim to any of 
the matters before mentioned shall have been or shall he 
an infant, idiot, non compos mentis, feme covert, or lay 
tenant for life, or during which any action or suit shall 
have been pending, and which shall have been diligently 
prosecuted, until abated by the death of any party or 
parties thereto, shall be excluded in the computation of 
the periods hereinbefore mentioned, except only in cases 
where the right or claim is hereby declared to be absolute 
and indefeasible. 
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VII. And be it further enacted, That in all actions and What it shall 
suits to be commenced after this Act shall take effect, ittoSegeIn 
shall be sufficient to allege that the modus or exemption fenced imder 
or discharge claimed was actually exercised and enjoyed this Act. 
for such of the periods mentioned in this Act as may be 
applicable to the case ; and if the other party shall intend 

to rely on any proviso, exception, incapacity, disability, 
contract, agreement, deed, or writing herein mentioned, 
or any other matter of fact or of law not inconsistent with 
the simple fact of the exercise and enjoyment of the 
matter claimed, the same shall be specially alleged and 
set forth in answer to the allegation of the party claiming, 
and shall not be received in evidence on any general 
traverse or denial of the matter claimed. 

VIII. And be it further enacted. That in the several No Tresump- 
cases mentioned in and provided for by this Act, no in support of 
presumption shall be allowed or made in favour or sup- fo/a^*}!^ 
port of any claim upon proof of the exercise or enjoyment Period than 

* *' * * •' "^ mentioned m 

of the right or matter claimed for any less period of time this Act. 
or number of years than for such period or number men- 
tioned in this Act as may be applicable to the nature of 
the claim. 

IX. Provided also, and be it further enacted, That this Act to extend 
Act shall not extend to Scotland or Ireland. oniy."^ ^^ 
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APPENDIX B. 

THIRD REPORT OF REAL PROPERTY COM- 
MISSIONERS. 

A PERIOD OF LIMITATION FOE THE RIGHTS OF THE 
CHURCH. 

Limitation for The last subject which we propose to discuss in this 
Church!' Report, is the expediency of fixing a period of limitation 

of actions, for enforcing the rights of the Church. 
Reference to In our First Report, in considerinff the eflTect to be 

First Report, . . , . . . j 

and to the given to long-contiuued enjoyment m barring adverse 

Bishop's An- , . i ^ • j i» • i_» u 

swers to Ques- Claims, we abstained from proposing any measure which 
tions. could affect ecclesiastical property. Before coming to any 

resolution upon this important subject, we were desirous 
of learning the opinions of the heads of the Church. To 
the questions which we circulated among them with this 
view, we have had the honour to receive answers from 
many of their lordships. 

After much deliberation, we have come to the conclu- 
sion that a Statute of Limitations for the Church would be 
beneficial. 
Settlement be- In all proposed improvements in the law, property is to 
Gh^hand be respected, and we feel not only that the property of the 
the JiSs^of ^" Church should be held quite as inviolable as that belong- 
present enjoy- ing to individuals, but that the public interest is concerned 

ment recom- , , . i i • i 

mended. in preventing encroachments upon nghts which were con- 

ferred for the public good. We think it desirable that 
there should be a final settlement between the Church and 
the laity upon the basis of present enjoyments, but so as 
not to give sanction on either side to any recent usurpa- 
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tion which has not acquired the semblance of established R^ij^*^^ ^°' 
right This plan we consider will most nearly reconcile Church. 
strict right with the interest of all parties. 

The rule " nullum tempus occurrit ecclesitSf' while it has Operation of 
worked much vexation and prejudice to the laity, has by m nuUum 
no means proportionably enriched the Church. As to the ^^'^ ^" 
individual members of the ecclesiastical body, we believe ecdesuBr 
that the attempts to revive ancient claims, with whatever 
success they have been attended, have on the whole been 
productive of general inconvenience and pecuniary loss to 
the claimants, together over weighing their share of gain 
from the rights recovered. There is no doubt that con- 
scientious motives often induce ecclesiastical persons both 
to advance, and to persist in prosecuting, claims on behalf 
of the Church, which private considerations would incline 
them to forego, or relinquish. We consider that the 
Church would be benefited by the removal of this species 
of snare. 

The rule we have referred to, by its operation, has 
brought upon tithes a reproach which does not necessarily 
belong to them, and from which they ought to be re- 
scued. 

The principles upon which long enjoyment is held to be 
conclusive evidence of right, apply to this species of pro- 
perty as fully as to any other, and where the tithes are 
claimed either by a lay impropriator or by a corporation 
aggregate, whether temporal or spiritual, there seems no 
reason why the enactments which we have recommended 
respecting land, should not be extended to them. With 
respect to the claims of the clergy generally, however, a 
different course must be pursued. Prescription must be 
governed by peculiar rules as to property extra com- 
mercium^ held by a succession of tenants for life, who are 
liable to want the information as to their rights which 
other owners may be considered to possess, and who are 

7 
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Limitation for 
Rights of 
Church. 



Doctrine of 
presumptions. 



peculiarly liable to want the pecuniary means of enforcing 
those rights. This property is held too on a species of 
trust for the public, and the trust is left to the protection 
of individuals who have but a partial interest in enforcing 
its performance, and yet (unlike other trustees) must bear 
personally the whole expense and risk of the requisite 
proceedings. It is a consideration, moreover, not to be 
overlooked, that these individuals are liable to be in- 
fluenced by many motives, operating either constantly, or 
for a long period, to deter them from demanding, and espe- 
cially from hostilely prosecuting, their rights. 

Yet experience shows that it is necessary to confine the 
efiect to be given to all these considerations within mode- 
rate limits. 

For want of a positive rule, recourse has been had to 
the doctrine of presumptions, and these being presump- 
tions of fact, are held in our law to be within the proper 
province of a jury. Accordingly, when there is evidence 
of enjoyment for a considerable period, the Court itself 
usually declines determining that such enjoyment is not of 
immemorial antiquity, and refers the question to a jury. 

The trial is of a very unsatisfactory nature. The evi- 
dence consists partly of documents preserved in various 
public repositories; the authority of these documents as 
applying to the point in dispute, is open to various obser- 
vations ; and they are frequently of doubtful construction, 
and lead to no satisfactory conclusion : another part of the 
evidence consists of oral testimony, as to the tradition 
which has been received from deceased persons. 

Oral testimony in these cases is peculiarly liable to be 
affected by the inclination of the witness, and of those 
from whom his information was derived, and more of ar- 
bitrary discretion, as to its weight and effect, must be 
assumed by those to whom it is delivered, than is likely 
to be exercised in other cases. The consequence is, that 
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the most careful examination of the case in a question of Rj^hJ^^Jf" *^' 
tithe before trial will not enable a party to anticipate with Church. 
confidence the result of an action, and that the unsuccessful 
party has . frequently sufficient grounds for dissatisfaction 
with the verdict to tempt him to endeavour to set it aside, 
or to take the chance of another action on the same ques- 
tion. Thus litigation is prolonged and multiplied, and, 
the rules of law conflicting, not only with the interests, but 
with the feelings, and passions, of jurymen, scandal is 
sometimes brought upon the administration of justice. 
Upon the whole, a decided advantage is given to modern 
usage against ancient right, and the nullum tempus rule is 
in efiect repealed by a process of the most mischievous 
description to all parties concerned, but especially to those 
for whose protection it is intended. 

We believe that these evils admit of no remedy but Conclusion in 

^ . . . . . . favour of a 

nxmg m this country a period of prescription for the period of pre- 
church. '^'^"°°- 

After diligent inquiry, we have reason to believe that 
there is no other country in Europe, Catholic or Protes- 
tant, in which there is not a period fixed for barring the 
claims of ecclesiastics. 

Until the 9 Geo. 1, the rule ** nullum tempus occurrit 
regi^ prevailed, and was supposed to be necessary for pro- 
tecting the rights of the Crown, but no public loss has we 
believe been sustained from permitting the rights of the 
Crown to be barred by an adverse enjoyment of sixty 
years. 

The subjects to be considered in framing a Statute of 
Limitations for the Church are, 1. The entire exemption 
of land from tithes ; 2. Moduses or customary payments 
in lieu of tithes; 3. Compositions real; and, 4. Glebe 
lands. 
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Limitation for 
Rights of 
Church. 

Non-payment 
not a ground 
of exemption. 



Proposal to 
alter this. 



1. Entire bxemption of land from tithes. 

As the law stands, non-payment of tithes for any period, 
however long, is no ground of exemption. 

In this respect an unjust advantage is practically en- 
joyed by the Church. The general rule that long usage 
which may have had a legal origin, is here neglected. The 
usage is presumed to be wrongful, and the burthen is cast 
upon the party, in whose favour it is, to support it by 
strict legal evidence. This is difficult in proportion to the 
length of time the usage has subsisted ; and the title which 
ought to be the safest is the most insecure. 

There is reason to apprehend that cases occur in which 
legal exemption cannot be made out by strict legal evi- 
dence, particularly where the non-payment has originated 
in the existence of a customary payment in lieu of tithes, 
so small as to have been neglected and forgotten. Here 
justice requires that the exemption should be absolute. 

Supposing that the owner who claims the exemption is 
in a condition to prove, by strict legal evidence, that his 
land anciently belonged to a religious house, and may 
lawfully be discharged from the payment of tithes, he 
succeeds after much harassing .litigation, and the costs 
awarded to him are a very insuffident indemnity for the 
expense he has necessarily incurred. 

We see no objection to enacting, that where there has 
been non-payment of tithes, as of right, for a certain num- 
ber of years, and during a certain number of incumbencies, 
such non-payment alone shall be sufficient to establish the 
exemption. 



Modus 
deSaed. 



2. MODUSES. 

The attempts to set aside parochial and farm moduses 
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cause much more vexation and £:eneral mischief. Where Limitation for 

t_ , . Rights of 

such moduses exist, the land is supposed to be subject to church, 
tithes ; but, instead of their being paid in kind and to the 
full extent, small payments are made, such as IcL for a 
cal^ Id. for a garden. Id, for the agistment of each barren 
cow, Id. for the milk cow. Id. for a colt, 2d. per acre for 
hay, 6d. for farm A. in lieu of tithe hay, 3c?. for farm B. in 
lieu of agistment tithe, Is. for farm C. in lieu of all tithes 
whatsoever. These moduses are supposed to have arisen 
from agreements of immemorial antiquity between the 
tithe-owner and the tithe-payer, for their mutual benefit, 
such agreements having anciently been permitted by the 
law. 

Where these customs exist, they ought to be respected Ought to be 
as much as the right to tithes in kind where there is no 
modus, or as the right to the soil itself. 

Yet the rules laid down by courts of justice on this sub- 
ject render many cases of modus open to question, and 
have often caused moduses, which had subsisted without 
question for centuries, to be set aside. The most for- 
midable objection to a modus is rankness. To be valid, a Rankness. 
modus must be deemed to have subsisted from the reign 
of Richard I. as the period of legal memory, and if the 
payment be considered greater than the tithe of the ar- 
ticles covered by the modus was then worth, it is set aside 
notwithstanding the uncertainty of such speculations, and 
the possibility that the owner of the land, out of love to 
the church, or for the good of his own soul, may have 
agreed to pay annually in lieu of tithes a larger sum than 
the tithes were then worth. 

Many questions of great nicety as to the certainty of the 
custom, and of the lands which it covers, have the same 
tendency to bring the matter into doubt, and to encourage 
litigation. 

The first efiect of a suit to set aside a modus is to in- Effects of a 

E 2 
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limitation for volve the incumbent in bitter hostility with his parish- 
Church, ioners. The expense to both parties often exceeds the 
■uit relating to value of the subjcct in dispute, but it falls most heavily on 
resuit^ftra^^ the clergyman, because his opponents are frequently nume- 
unjust. rous and aid each other ; whenever the incumbent succeeds 
in setting aside a long-established modus, there is a strong 
feeling that injustice is done, for he accepted the living 
when the modus prevailed, and the advowson and all the 
land in the parish have been probably repeatedly sold on 
the basis of the modus, so that when it is set aside one 
party loses what he bought and had long enjoyed, and 
another gets what he had not bought and never expected 
to enjoy. 

A modus was recently set aside which had certainly 
subsisted ever since the reign of Edward II., by the dis- 
covery of a document which showed that it originated in 
that reign. Other cases, almost equally strong, have been 
recently decided in the same way.(a) 
Plan of a com- We have carefully considered a plan suggested by several 
temSe exist-^' ^^ ^^^ Bishops for the appointment of Commissioners to 
ingmodusea, determine as to the validity of all existing moduses. It 
mended. seems to US that this measure would be attended with 
great delay and expense, and that it would stir up many 
new disputes which would never otherwise have arisen. 
A reasonable We think that, with respect to moduses and exemptions, 
actual enjoy- & reasonable period of actual enjoyment may be safely as- 
peTcriteriorof ^'^^^^ ^ ^^^ criterion of the rights of the clergy and the 
"«!»*• laity. 

(a) See Lord Kensington v. Puffh, 1 Younge, 125. Lediard y. AnsHe, 3 
Younge & Jervis, 548. Short v. Lee, 2 Jac & Walk. 464. Norton v. 
Hammond, 1 Younge & Jervis, 94. FUher v. Lord Graves, 1 M^Leland & 
Younge, 362. Dennison v. Elsley^ 1 M'Leland & Younge, 1. Ross v 
Aylesbury, not yet reported. Lambert v. Fisher^ Kirkby's Rental Case 
beforeV. CM. T. 1830. 
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3. Compositions real. Limitation for 

Rights of 
Church. 

This remedy would apply equally to the third case, that ^ 
of real composition. This differs from modus principally real defined. 
in the time of its commencement. It is an agreement for 
a commutation of tithes that might have been made with 
the consent of the incumbent, patron, and ordinary, at any 
time prior to the Idth of Elizabeth. It is not liable to the 
objection of rankness. 

By the rule, however, now established, a composition 
real is not to be presumed from any length of usage con- 
sistent with it, but it must be established by proof or posi- 
tive evidence of the existence at some time of a deed which 
must at least be as old as the i3th of Elizabeth, and may 
be several centuries older. 

This doctrine, no less than that which requires positive objections to 
evidence of the ground of exemption from payment of tithes, g*^^^® !J^g^ 
militates against the general maxim of the law, that what has 
long existed shall, in favour of peaceable enjoyment, be 
presumed to have had a legal origin. We believe that the 
rule, which requires positive evidence of a deed to establish 
a composition real, operates in many cases against the 
truth of the transaction. 

(Signed) JOHN CAMPBELL. (l. s.) 

W. H. TINNEY. (l. s.) 

LEWIS DUVAL. (l. s.) 

JOHN HODGSON. (l. s.) 
SAMUEL DUCKWORTH, (l. s.) 

P. B. BRODIE. (l. s.) 

JOHN TYRRELL. (l. s ) 
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Tfie Questions Relating to Church Property submitted 
by the Commissioners to the Bench of Bishops. 

Statute of Limitations. 

Statute of Question 1. — Much complaint having at different times 

LimitatioM. ^^^^ expressed on account of there being no Statute for 
Limitation of Actions, relative to ecclesiastical property 
and to tithes in lay hands, Do you think there would be 
any insuperable objection to the enactment of a statute olT 
limitation applicable to such property ? 

1st As to Ecclesiastical Property. 

Q. 2 — Do you think a period of limitation might be 
fixed, compounded of a certain number of years and a cer- 
tain number of incumbencies ? 

Q. 3. — Do you think, with respect to moduses on non- 
payment of tithes, a period of fifty years, provided in that 
time the preferment had been occupied by three incum- 
bents, would be a reasonable time ? 

Q. 4. — Or what other period of limitation would you 
propose ? 

Q. 6. — On which party ought the ontts probandi to lie ? 

Q. 6. — Do you think where a composition real is plead- 
ed, it is reasonable that the existence of such composition 
should never be presumed or inferred from any length of 
usage or enjoyment without production of the instrument 
itself, or evidence of its having existed, bearing in mind 
that such an instrument must appear to have been exe- 
cuted between the beginning of the reign of Richard L 
and the 13th of Queen Elizabeth ? 
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Q, 7. — Do you see any objection to an enactment, that Statute of 
if a modus has existed and been acted upon for fifty years 
and three incumbencies, such moduses shall be binding, 
without regard to the time when it originated, or to the 
objections which might at present be made to it for rank- 
ness or any other cause ? 

Q. 8. — Or what other period of limitation would you 
propose for this purpose ? 

Q. 9. — Do you think that where a right to tithes comes 
in question, any and what different rule should be esta- 
blished as applicable to cases in which the patron of the 
living is proprietor of land in the parish ? 

Q. 10. — ^Do you think it impossible to establish any 
' statute of limitations as applicable to the church ? 

2nd. — As to Tithes in the hands of Lay Impro- 
priators? 

Q. 11. — Do you think that all or any, or which of the 
above propositions, would be free from objection, as ap- 
plied to tithes in lay hands, altering the periods of limita* 
tion? 

Q. 12. — Do you think none of them could be so applied 
without danger to the church? 

[Questions 13, 14, and 15, applied to Advowsons.] 

Q. 16. — Can you suggest any other measure by which, 
due regard being had to the rights of the church, the dis- 
putes which now arise too frequently respecting the right 
to exemption from the payment of tithes, or the validity 
of a modus, or the right to an advowson, may be rendered 
less frequent ? 

Q. 17. — If you should think it necessary, in questions 
relating to church property, to retain the distinction re- 
lating to time of legal memory, do you not think the pre- 
sent rule, which establishes the reign of Richard I. as the 
time of legal memory, an unreasonable rule ? 

Q. 18. — Do you think it would be more reasonable that 
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Statute of Jq gujjh questions legal memory should be reduced to a 
certain number of years ante litem motam ? 

Answers. 

The Archbishop of Canterbury. 
Archbishop of Answer 1. — On a subject so materially affecting the 
clergy at large, I could not give an opinion without in- 
curring a responsibility which I am not wilting to take 
on myself, more especially without information sufficient 
to give me confidence in my own judgment* I shall be 
most willing to take into consideration any plan which 
shall be recommended by the high authorities of the law. 
At present I will only observe, that if the public conve- 
nience should require the sacrifice of a privilege which I 
conceive to have been not less useful to the church, in pre- 
venting encroachments on her property, than in recover- 
ing her rights and possessions when they had improperly 
passed into other hands, some method ought to be found 
for the previous settlement of all contested claims of ex« 
emption or modus, and for placing the property now pos- 
sessed by the church on such a footing as to preclude its 
alienation, except in such cases as are authorized by law, 
for the future. 

A. 12. — I think a distinction would be invidious. 

A. 13. — I do not see that it is necessary. 

The Bishop of London. 

Bishop of Answer 1. — It is impossible ^to give an answer to so 

general a question. Each case must be looked at by 
itself. The principles upon which the statutes of limita- 
tion are grounded are not strictly applicable to the case 
of tithes, where there is a fresh account every year be- 
tween the incumbent and the payer ; so that the only limi- 
tation which should be allowed would be, that an incum- 



London. 
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bent should be estopped from recovering unclaimed tithes lj^J^^jq^ 
for more than a certain number of years. 

A. 2. — The question of a tight to tithes is not a fit sub- 
ject for a statute of limitation. 

A. 3 & 4. — Modmes ought not to be settled by a 
statute of limitation. The whole question of moduses 
should be settled in a different way, before such a statute 
can be admitted. 

A. 5 & 6. — If the onus probandi be taken off the tithe 
payer, it will be a very great hardship on the clergy, inas- 
much as it will be a virtual denial of their common law 
right to tithes. 

A. 7. — The greatest possible objection. It would be a 
most iniquitous enactment. It is quite notorious that 
moduses are frequently set up by great proprietors, and 
submitted to by poor clergymen from necessity, not from 
an acquiescence in their validity. 
\ A. 8, 9, & 10. — I would allow of no limitation ; but in 
each case where it might be desirable to settle finally the 
question of moduses, a special commission, perhaps, might 
be empowered to try the question, and to sanction any 
reasonable settlement of it. The trial of a modus by jury 
would be most unjust. 

A. 11 & 12. — One and the same rule must be applied 
to all proprietors of tithes, whether ecclesiastical or lay. 

A. 13. — The cases are not frequent in which such a 
statute would be required. 

A. 16.— If an impartial and cheap tribunal for the settle- 
ment of this single question could be put into operation, it 
might admit of consideration, whether in that case all 
moduses might not be required to be brought before it and 
finally settled within ten years, or be considered as per- 
manently fixed. 
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Statute of 
Limitations. 

Bishop of 
Worcester. 



l^he Bishop of Worcester, 

Answer 1, 2, 3, & 4. — Perhaps there may not be any 
insuperable objection to the enactment of a statute of limi- 
tations to ecclesiastical property, and for tithes in lay 
hands. 

Fifty years is sufficient, a hundred not too many. 

A. 5. — The oniLs probandi should lie on the person 
claiming the modus or exemption for the whole period of 
one hundred years. 

A. 6. — I think a composition real might be presumed, 
or enforced by usage without production of the instrument 
itself, or evidence of its having existed, if nothing appear 
against such usage from the 26 Henry VIII., an era prior 
to the dissolution of the monasteries. 

A. 7 & 8. — Ranhness should certainly remain destruc- 
tive of a modus, at any time, and after any number of 
years ; but, except for rankness or fraud, a modus may be 
made binding, if existing, and acted upon for one hundred 
years. 

A. 9. — Some rule under this head may be framed, and 
should be, where the patron of the living is proprietor of 
lands in the parish. 

A. 10. — I am inclined to think it not impossible to 
establish a statute of limitations applicable to church pro- 
perty. 

A. 11. — In this case reference must be made to lay 
impropriators. 

A. 12, 13, 14, & 15. — One hundred years, and three 
avoidances^ would perhaps be proper. 

A. 16. — I have nothing further at present to suggest. 

A. 17. — Legal memory. Vide Answer to Question 6. 

A. 18. — In some questions legal memory may perhaps 
be reduced to a certain number of years ante litem motam. 
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Statute of 
__ _. - _ __ ^ , Limitations. 

The Bishop of Hereford. 

Answer 1, 2, 3, & 4 — Not many years since, a right to Bishop of 
tithes was established, and composition or modus set aside, 
by appeal to a written document which had belonged to 
Glastonbury Abbey before its dissolution. This fact is a 
precedent suflElciently strong, to be a ground for allowing 
a party claiming payment of tithes, to go up, for papers 
and records in his favour, at least as far as the first year of 
Henry the Eighth's reign, such year being includively 
taken. 

A. 5. — The common law of the land and positive laws, 
give to the parson a tenth of all things titheable through- 
out the parish in which his church stands. Whoever re- 
fuses to pay that tenth, must show cause why he is exempt. 
The onus probanda that his plea for exemption is valid, 
must therefore lie on him. 

A. 6 & 7. — No composition or modus should be deemed 
valid, unless the payment of either can be proved by evi- 
dence of a written deed executed in the first year of Henry 
the Eighth's reign. The reason for fixing on that period 
in particular is, because, by the dissolution of religious 
houses and by the commencement of the Reformation, the 
reign of Henry the Eighth points out a signal and memo- 
rable epoch in the history of our country. 

A. 9. — If, in the case here stated, were proposed the 
adoption of two different modes of proceeding, the one 
against a tithe-payer not patron, the other against a tithe- 
payer patron of a benefice, the language of the legislator 
should in effect be ** Tros Rutulusve fait, nullo discri" 
mine agetur!* With regard to this case^ the enactment 
of law and the application of law should be impartial. 
A legal rule for settling disputes about tithes should make 
no distinction in favour of patron or not patron. 
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The Bishop of Peterborough. 



Bishop of Answer 1 to 4. — The four first questions are so con- 

^ ' nected, that they may be conveniently answered together. 
A statute of limitation indiscriminately to tithes in lay 
hands, and to tithes in the hands of the clergy, would ope- 
rate unequally, and consequently unjustly. When tithes 
are in lay hands, the property descends from father to 
son ; the family to which the tithes belong, has a perma- 
nent interest in the maintenance of its rights; and in 
general is no less able than willing to support its rights 
I^ therefore, fifty years are suffered to elapse, without de- 
manding more than a certain fixed payment, we may rea- 
sonably infer that such family is not entitled to more. But 
no such inference can be drawn from the lapse of fifty or 
even one hundred years, when the tithes belong to a 
clergyman, who has only a life interest in them, and per- 
haps a very short one ; for clergymen are often presented 
to livings when they are advanced in years. If such a 
person engages in a law-suit respecting a modus, he may 
incur the whole expense, and leave the benefits to be 
enjoyed by a successor who is a perfect stranger to him. 
On the other hand, if he fails, he may reduce both himself 
and his family to utter ruin. For he must expect to be 
opposed by the most powerful and the most wealthy per- 
sons in the parish; whereas no such opposition can be 
made, when the tithes are in lay hands, because the power 
and wealth of the parish is then generally centered in the 
tithe-holder himself. I^ therefore, an incumbent or in- 
cumbents should, during a period of five years, be deterred 
from incurring a certain expense for an uncertain result, 
a result which, even if successful, may be of no advantage 
to themselves, it would be unjust to make the forbearance 
of those, who had either no means or no inducement to 
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prosecute their claims, a bar to a successor who is in pos- L^^^^j^ng 
session of both. 

A. 5. — The onus probandi should unquestionably lie 
with the person who pleads the modus. 

A. 6. — When a composition real is pleaded, I would 
not argue that in all cases, and under all circumstances, 
such composition could not be established without the pro- 
duction of the original document. Such documents were 
signed by the bishop, the patron, and the incumbent, and 
deposited in the registry of the diocese. Many of them 
were destroyed at the Reformation, and still more in the 
time of Cromwell. Other evidence, therefore, may be 
fairly allowed, beside that of the instrument itself. Con- 
tinued usage, and usage without variation, from the time 
when such compositions ceased to be made, that is from 
the 13th of Elizabeth, may be admitted as presumptive 
evidence. 

A. 7. — I have already answered the question respecting 
the period of fifty years, nor do I think the addition of 
three incumbencies sufficient to obviate this objection. 

A. 8. — The answer to this question will be given in the 
answer to a subsequent question. 

A. 9. — Where the patron of a living is proprietor of 
land in the parish, and the clergyman's right to tithe is 
disputed, the same person is interested one way as patron, 
another way as proprietor ; as patron he is interested in 
increasing the value of the living, because he thus in- 
creases his own patronage ; as proprietor he is interested 
in increasing its value, that he may augment his rents ; 
but what difference this should make in applying a statute 
of limitations, I cannot say. 

A. 10. — It is certainly possible to establish a statute of 
limitations with respect to tithes belonging to the clergy. 
But a limit of fifty years would, as I have already shown, 
be quite inadequate to the purpose. 
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L^utione. ^' ' !•— When tithes are in lay bands, the answer to the 
question has been already given. 

A. 12. — I think none of the limitations hitherto pro- 
posed, could be fairly applied to tithes belonging to the 
clergy. 

Question 13 applied to Advowsons. 

A. 14 & 15.-*The answers to these questions are im- 
plied in the answers to several preceding questions. 

A. 16. — The answer to this question will be given in 
the answer to the two next questions. 

A. 17 & 18. — I certainly think it unreasonable^ that in 
order to establish a modus, it should be necessary to prove 
its existence from so remote a period as that of Richard I. 
Though I think that a period of fifty years, even when 
coupled with the condition of three incumbencies^ is quite 
inadequate to the establishment of a modus, where the 
tithes are paid to an ecclesiastical person, we must not run 
into the opposite extreme, and require a proof of its ex- 
istence for more than six hundred years. Some inter- 
mediate time might be proposed, which would be sufficient 
to secure the interests of the church, while it would dimi- 
nish the expense of litigation. When the great monas- 
teries were dissolved in the 3lstyear of Henry VIII., such 
exchanges took place in regard to church property, that 
it would be unreasonable to require that a proof, either of 
right or of exemption with respect to tithes, should be 
carried beyond that period. And as in the answer to a 
former question relating to compositions real, which ope- 
rate like moduses, it was admitted that continued usages 
without variation, from the 13th of Elizabeth, was pre- 
sumptuous evidence in favour of a composition real, it 
might be sufficient to establish a modus, where continued 
usage, without variation, could be shown to have existed 
during the same period. If we assign, therefore, a certain 
number of years ante litem motamy it ought not to be less 
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than two hundred years for the establishment of a modus. Statute of 
I am aware that in a writ of right, the period, which had 
likewise been dated from the reign of Richard I., was re- 
duced by 32 Henry VI 1 1, to a period of sixty years before 
the suing of such writ. But the circumstances attending 
a writ of right, or of any writ relating to the possessions 
of men's ancestors, are very diflFerent from the circum- 
stances already described, which attend an action to set 
aside a modus paid to ecclesiastical persons. In such 
actions, they who plead the modus may be fairly expected 
to prove the continuance of a fixed payment for two hun- 
dred years. 



The Bishop of Lincoln. 

I think all the suggestions under this head, which relate Bishop of 
to moduses, objectionable ; less so, however, in the case ^^"<^°^"- 
of tithes in the hands of lay, than of ecclesiastical, owners ; 
since many reasons might prevent a clergyman from at- 
tempting to get rid of a modus, which could not operate 
on a layman. In my opinion a commission should be ap« 
pointed, under the authority of Parliament, to try the vali- 
dity of all existing moduses ; and unless the party object- 
ing to the modus brought his case before the commission 
within a specified time, (say five years,) the modus should 
be deemed valid. With respect to a composition real, if 
payment can be traced up to the Idth of Queen Elizabeth, 
I think that it should be deemed valid. 

With respect to the right of Presentation. I see no 
objection to the limitation specified in Query 15. — ''That 
^ there shall have been three avoidances, provided that those 
<' avoidances have occurred in a period of not less than 
" fifty years." The term of fifty years is specified in the 
ninth Decree of Reformation, passed at the last Session of 
the Council of Trent. 
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Statute of 
Limitations. 



The Bishop of Carlisle. 



Bishop of 
Carlisle. 



Answer 1. — So far from there being an insuperable ob- 
jection to such a measure, I think it in every point of view 
desirable. 

A. 2. — I should think three incumbencies, and a period 
of sixty years, would meet the object in view. 

A. 3 & 4. — I would propose sixty instead of fifty years 
as a proper period, and three incumbencies : sixty years 
being fixed as the period of 9 Geo. III., c. 16, as a bar 
even to the prerogative of the Crown; and as the King 
and the Church, previous to this statute, were on the same 
footing, I would now urge that as a reason why, in any 
alteration, the same term of years should be fixed on. 

A. 6. — On the party claiming the benefit of the modus ; 
it would naturally fall on him after the tithe-owner proved 
his general title. 

A. 6. — This is a point upon which tithe-owners and 
tithe-payers can scarcely be expected to agree. To con- 
cede that a composition real may be presumed from length 
of usage, where the instrument that created it, or evidence 
of its having existed, cannot be produced, clearly is the 
same thing as to establish all compositions, that have sub- 
sisted for sixty or seventy years, or for any period beyond 
living memory to the contrary. To this the tithe-owner, 
who is not in circumstances to assert his full rights, may 
object, as it would cut off all chance of future pro- 
ceedings by himself, or his successors. On the other hand, 
it may seem a hardship to a land-owner that his composi- 
tion, which can be shown to have subsisted for a century 
and upwards, should be set aside for want of the instru- 
ment creating it, which want, probably, occurs through the 
very antiquity of its origin. But as compositions real 
must have originally been made with consent of the ordi- 
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nary and patron, between the* parson or vicar and the J***?J^.<>^ 
owner of the land, I see no great hardship on the party 
claiming the benefit of such composition, to prove that the 
deed, by which it was created, once actually existed, al- 
though now it cannot be found. The Act of the 13th of 
Elizabeth, c. 10, was made to prevent the alienation of 
diurch property, it having been found by experience that 
the possessions of the church every day diminished, al- 
though no alienation could take place without the sanction 
and the approval of the ordinary and patron. 

A. 7 & 8. — I think it should not have existed for a 
shorter period than sixty years and three incumbencies ; 
and this without any variation ; but I do not think that 
even this period should remove every objection that might 
at present be made to the modus ; for instance, a modus of 
\d, for every milch cow will discharge the tithe of milch 
kine, but not of barren cattle ; but was such an enactment 
to be made as is proposed, the tithe proprietor would be 
barred from claiming for barren cattle, provided no claim 
bad been made for such cattle, and a modus of the Id. for 
milch kine was set up as including barren cattle ; but 
many instances might be mentioned stronger than this. 1 
therefore suggest a modus, that has existed for sixty years 
and three incumbencies, should be liable to all the present 
rules of law, with the exception of rankness^ and this, 
strictly speaking, is rather a rule of evidence drawn from 
the improbability of the fact, than a rule of law. 

A. 9. — I cannot discover any reason why a different rule 
should be established, neither do I think it advisable that 
there should be. 

A. 10. — I think the period of sixty years and three 
incumbencies as feasible as any that can be suggested. 

2. As to Tithes in the hands of Lay Impropriators, 
A. 11. I think the lay impropriator and the ecclesiastic 
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SUtute of 
Limitations. 



Bishop of 
Gloucester. 



should be similarly situated, but at the same time I think 
it would be very imprudent to interfere with lay impro- 
priators. 

A. 12. — I think the more you interfere with the lay 
impropriators, the more you endanger the church. 

A. 13. — I see no reason why titles to advowsons should 
continue an exception to general rules that regulate other 
freehold property. 

A. 14 & 15. — I think a period of sixty years and three 
avoidances more proper. 

A. 16. — This question embraces objects of such mo- 
mentous importance to the church and the public, that I 
confess my inability to suggest other alterations than those 
already mentioned. 

A. 17. — Undoubtedly it is. 

A. 18. — Certainly. 

The Bishop of Gloucester. 

Answer 1. — Some limitation may be adopted ; but it 
will require caution. 

A. 2, 3, 4, & 5. — So few incumbents are able or willing 
to hazard the expense of recovering their rights, and en- 
deavouring to set aside moduses and compositions of the 
rankest kind, that I do not think such limitation (at least 
if it be meant to be carried forthwith into operation) would 
be sufficient ; nor will I undertake to say what would be a 
reasonable time. The objection might perhaps be in some 
measure removed, if the limitation were to take place after 
a certain term of years. 

A. 6. — It might suffice, if reasonable evidence can be 
produced, of its having been in force from the time of 
Queen Elizabeth. 

A. 7 & 8. — See No. 3. A fair opportunity should be 
given to incumbents, of recovering their rights, before 
the law becomes conclusive. 
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A. 9. — This is a case which seems to require some statute of 
jealousy ; though perhaps in legislating on the subject it 
would be difficult, or odious, to draW a distinction between 
such patrons and others. 

A. 10. — Certainly I do hot think it iihpodbible. 

A. 13, 14, & 15. — As the same objections do not apply 
to the case of advowsons as to that of moduses^ &c., I see 
no objection to their becoming subject to some limitation. 
But in this case I think that the number of presentations or 
avoidances should be taken into the account, as well as the 
number of years. Without this precaution, a term of sixty 
years might easily establish the claim of an intrusive 
patron. 

Three avoidances and sixty years might perhaps not be 
objectionable. 

A. 16. — If any measure could be devised which would 
settle questions of this kind in a summary and conclusive 
manner, without eternal litigation and ruinous expense, it 
were much to be wished for. But I do not presume to 
suggest any particular measure. 

A. 17. — I cannot but think that at the present day the 
reign of Richard the First is too distant an era of legal 
memory. 

Some era, however, may probably be pitched on to 
which legal memory may be fairly said to extend; for, 
since the invention of printing, and the publication of re- 
ports, there seems little danger that legal memory should 
be obliterated. 
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APPENDIX D. 

SaMeeld v. Johnson^ Feb. 8^ 1842. 

yi«e-Chan. I had deferred my judgment in this case, in consequence 
' of the suggestion that there was now a motion for a new 
trial depending before the Court of Queen's Bench, the de- 
cision upon which would be an authority for the determina- 
tion of the principal question in this cause. It would have 
been very satisfactory to me to have had the high authority 
of that Court for my guidance. I have, however, ascer- 
tained that the facts of that case differ so materially from 
those now before me, that I should be bound to come to 
my present decision in this case, whatever might be the 
judgment of the Court of Queen's Bench in the case re- 
ferred to. 

The tithes claimed in this suit have not, in fact, been 
paid to any one. Those tithes, however, must, upon the 
pleadings in this cause, be taken to have been at all times 
due to some one, unless the statute, which is relied upon, 
has destroyed the right ; and the conclusion, therefore, is, 
that the lawful owner of those tithes, whoever he may be, 
has merely neglected to enforce his rights. 

The questions, then, are, whether the tithes demanded in 
this cause are now payable ? and, if they are now payable^ 
whether they should be rendered to the Plaintiff in this 
suit? 

The Defendants, against whom an account of tithes is 
prayed, are laymen ; and their answer to the vicar's claim 
for the tithes of the matters in question is founded merely 
upon the non-payment of those particular titheable matters 
during two successive incumbencies, (being together of not 
less than sixty years' duration,) and more than three years 
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after the induction of a third incumbent The claim of Vice-Chaa- 
exemption is founded on non-payment of the tithes in ques- ^ 
tion, and upon non-payment only. The attempt has been 
made to shew such a title to the lands, which the Defend- 
ants occupy, as prior to the statute of the 2 & 3 Will. 4, c 
100, commonly called Lord Tenterden's Act, might, in 
conjunction with non-payment of tithes in modern times, 
have established a case of legal exemption. The Defend- 
ants insist, that, according to the true construction of that 
act, non-payment of tithes during two such successive 
incumbencies as the act requires, and more than three 
years after the induction of a third incumbent, will alone 
constitute a bar to the vicar^s claim. The vicar, on the 
other hand, insists* that the statute, properly expounded, 
has not introduced any such rule of law as the Defendants 
contend for ; and the true construction of the act is the 
first question to which my attention must be directed. 

In order to a right solution of this question, it will be 
convenient to begin by adverting to the state of the law 
respecting legal exemption of lands from the pa]m[ient of 
tithes before and at the time when Lord TenterderCs Act 
was passed. 

Prior to that act, all lands in the hands of laymen were 
prim& facie liable to the payment of tithes. And evidence 
showing the enjoyment of lands, without pa]m[ient or render 
of tithes for a period commencing before the time of legal 
memory, was no answer, by a layman, to the demands of a 
rector or vicar ; a principal which was commonly expressed^ 
by saying that laymen could not prescribe in non deci- 
mando. " Mere non-payment of tithes (says Sir Samuel 
Toller (a), although from time immemorial, does not amount 
to a discharge, without shewing some special ground of 
exemption. Evidence of length of possession, in such a 
case, a Court can pay no regard to ; for the possession 

(a) Toll, on Tithes, p. 163, ed. 2. 
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Vioe-Ch»n- must (lave \^n unlawful, t^nd, therefore, th^re ipuat be a 
ce or ^rmn. j^j.^^ j^ favour of tl^e common right*' (a) But notwith- 
standing this general rule, there were certain cases in which 
a layman plight effipctqally insist upoq his lands being 
exempt from payment of tithes. The ground of such ex- 
emption, however, could only be found in the tjtle of the 
lands in respect of which the exemptiqn wi^s claimed* 
The title which carried this privilege with it, wa9 a titles to 
lands proved to have been formerly parcel of the possessions 
of one of the greater monasteries at the time of their dis- 
solution. In order, however, that such claim of exemption 
might be legally established, two things were requisite — 
1st, that the lands should have belonged to one of the 
greater monasteries ; and, 2ndly, that the lands should have 
been holden by the monastery discharged of the payment of 
tithes at the time of the dissolution {b}. Proof of the 
former of the above requisites (namely,^ that the lands, in 
respect of which the exemption was claimed, had formerly 
belonged to one of the greater monasteries) carried with it 
^ capacity in the lands for exemption from payment of 
titles in kind ; but did not necessarily prove it Proof of 
the latter (viz. that the lands were holden by the monastery 
discharged of the payment of tithes at the time of the dis- 
solution) was indispensably necessary to convert the mere 
capacity for exemption (which proof of the former fact es- 
tablished) into an actual right of exemption. 

In practice, the course which the trial took in casei9 in 
which exemption from payment of tithes was claimed, was 
this : — The party claiming the exemption began, 1st, by 
deducing his title to the lands in respect of which the. ex- 
emption was claimed under one of the greater piopa^teries ; 
and, 2ndly, haying, by this proof, established a qaipfi^ci.ty fpr 

(a) See oasea Id. 164 et seq. 

{h) S^tf. 31. H. 8, Q. 13 : ClaviU y. Oram, 3 GwiU^ 1354 ; TolL or TIOmb, 
174, ed. 2. 
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exemption in the lands, he proceeded to prove that they yice-Chan. 
were held by the monastery discharged of tithes at the time ceUotWigram 
of the dissolution. This latter proof was given in practice, 
by shewing a usage of non decimando in modern times, from 
which, when unopposed, or not efiFectually controverted by 
evidence of a contrary usage in earlier times, the Court was 
called upon to infer that the lands had been held exempt 
from tithe at the time of the dissolution of the monastery to 
which they were proved to have belonged. But, in such 
casesy the Court, or a jury, had often to determine between 
the weight of modem usage and evidence of older date, in 
deciding whether the usage was sufficient to justify the 
presumption, that the lands had been held by the monastery 
discharged of tithes at the time of the dissolution. The 
state of the law then, before, and at the time of passing 
Lord Tenterden's Act, was this — that, with respect to lands 
in the hands of a layman, not proved to have belonged to 
one of the greater monasteries, evidence shewing the enjoy- 
ment of the lands, without payment or render of tithes for 
any length of time, was immaterial, and evidence of the 
fact was neither required nor admissible ; and^ in suits for 
the recovery of tithes with respect to the lands proved to 
have belonged to one of the greater monasteries, (and 
having on that account a capacity for exemption), proof of 
the enjoyment of lands exempt from the payment or render 
of tithes in modem times, though carried back for centuries, 
might be countervailed by the production of a terrier, 
survey, valuation, account, or other evidence of more ancient 
date. No time of definite duration was fixed by law which 
should carry with it a title to exemption, in spite of more 
ancient evidence to the contrary. In this state of the law, 
Lord Tenterden's Act was passed ; the preamble of that act 
is as follows : — ^' Whereas the expense and inconvenience 
of suits instituted for the recovery of tithes may and ought 
to be prevented^ by shortening the time required for the 
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Vice-Chan- valid establisment of claims of a modus decimandi, or ex- 
'*^*"' emption from or discharge of tithes." — ^The act then pro- 
vides, in effect, that where a claim for the render of tithes 
in kind shall be made by any lay person, a claim of exemp- 
tion or discharge of tithes shall be sustained, and deemed 
good and valid in law, upon evidence proving the enjoyment 
of the lands, without payment or render of tithes, money, 
or other matter in lieu thereof, for thirty years next before 
the time of demand, unless proof is given of the payment uf 
tithes in kind prior to the thirty years ; and if the proof of 
the enjoyment of the land, without such payment or render 
as aforesaid, be carried back for sixty years, the exemption 
becomes absolute, unless it is proved thai the enjoyment 
was had by some consent or agreement expressly made or 
given for that purpose by deed or writing. And where the 
render of tithes in kind shall be demanded by any. corpora- 
tion sole, spiritual or temporal, then the claim of exemption 
or discharge shall be valid and indefeasible, upon evidence 
of such enjoyment, during the incumbency of the benefice 
by two persons in succession, (if not less than sixty years,) 
and for not less than three years after the institution of the 
third, unless the enjoyment should be proved to be had 
under such consent or agreement. 

Now, upon this act, the vicar insists, that it merely 
applies to cases in which, before the act, an exemption 
might lawfully have been pleaded. He insists, that the 
case of every occupier of land claiming exemption before 
the statute, consisted generally of two distinct parts, ->one 
relating to the title to his lands, the other to non-payment 
in respect of those lands ; and that the statute applies to 
this latter part only, and leaves the occupier under the 
same obligations as before the statute to prove the former. 
The Defendants insist, on the other hand, that the act is 
general in its operation, and that a prescription in non 
decimando, may now be pleaded by any layman against a 
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claimant of tithes, without reference to the title of the lands, Vice-chao. 
in respest of which the exemption is claimed To this*^® ^' '*^"™' 
latter construction of the act I cannot accede. 

What was the cause of the expense and inconvenience, 
which, according to the preamble of the act, it was the 
object of the legislature to prevent? This is clearly 
answered by the language of the preamble itself. The 
cause was the length of time required for the valid esta- 
blishment of claims of a modus decimandi, or exemption 
from or discharge of tithes. What were the cases in which 
the expense and inconvenience were incurred? Not cer- 
tainly cases in which no legal claims of exemption from 
payment of tithes might be made ; for except in cases in 
which the title to the lands was deduced from one of the 
greater monasteries, the enjoyment of the lands, without 
payment or render of tithes, for any length of time, was wholly 
immaterial; and neither expense nor inconvenience was or 
could be incurred in such cases. The proposition suggested 
by the preamble of the act, is not that expense and inconveni- 
ence are to be prevented, by making time material, in cases 
in which, before the passing of the act, it was immaterial ; 
but that the time theretofore required^ by courts of law, 
fbr the valid establishment of exemption from or discharge 
of tithes, should be shortened. How can this language apply 
to cases in which proof for any length of time was not 
theretofore required, — which the law itself, before the 
statute, excluded from the operation of that inconvenience 
and expense which the statute was intended to prevent ? 

If the preamble of the act is a legitimate test for deter- 
mining what the cases were to which the act was intended 
to apply, it is impossible to say that the act can have been 
intended to apply to cases into which the time, which the 
act proposes to shorten, never entered, and in which, for 
that reason, there was no time to shorten. It may be true, 
that the proof of title to lands, under one of the greater 

5 
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Vic9.oiian. moDasteries, may itself be both expensive and ineoDTenient; 
igiwn. jj^^ j^ jg jj^^ ^jj^^ p^^^ ^f ^|j^ occupier's case, nor the expense 

and inconvenience occasioned thereby, that the act proposes 
to deal with. It is with time, and with time only, that the 
statute has to do. 

Bearing in mind, then, that, at the time of the passing 
of the act, two classes of cases existed ; to one of which 
the preamble had no application ; but to the other of which 
it had a direct application ; in one of which class of cases 
the expense and inconvenience pointed at by the act did 
not, and could not, occur ; in the other of which that incon- 
venience and expense did occur; in one of which there was 
no required time to shorten ; in the other of which a law 
limiting the time required for the valid establishment of 
claims of amodusdecimandi was much called for ; can that 
be a reasonable construction of an act of Parliament pro* 
fessing only to remedy an inconvenience in the mode of 
proving existing rights, which should make the act intro- 
duce an entirely new ground of exemption, — and that a 
prescription in non decimando theretofDre repudiated by 
the law, — ^and thus, by a side wind, sweep from the church 
a material part of its revenues, the claims to which never 
occasioned the mischiefs which the act proposes to remove ? 

I must here observe, that, in the construction I put upon 
the act, I do not in any way restrain the operation of its en- 
acting clauses in their application to cases within the act ; I 
use the preamble only for the purpose of ascertaining what 
the cases are to which the act was intended to apply. This 
is a strictly legitimate process for interpreting an act of 
Parliament : Emanuel v. Constable (a) ; Foster v. Banbury 
(b). Indeed, courts of law have held, that the mere sub- 
ject-matter of an act alone, without any preamble, may 
safely be relied upon for restraining the operation of general 

(a) 3 Ru88. 436. (b) 3 Sim. 40. 
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wprda. /» r^ Bmc^ (a.) ; Amoliji v. Arnold (h). So with ViceChan- 
regp^ct to th^ stock-jobbipg acts. These, in t«nns, are ^*^*>^Wig»m. 
general, apd would apply to transactions in Foreign stocks, 
— a verbal construction which the courts have rejected in 
favour of the obvious intention of the legislature to apply 
them only to British stocks: Henderson y. JBise (c.) ; 
Wetts V, Porter {d) ; Elsworth v. Cole (e.). Other cases 
may be cited to the same purpose (/). 

The consideration upon which the preceding observations 
are founded, have been derived entirely from the preamble 
of the act, and the nature of the subject about which the 
act is conversant. But the enacting clauses appear to me 
to lead irresistibly to the same conclusion. The act speaks 
of claims of modus and exemption ; can it have been in- 
tended that a modus bad upon the face of it, as desultory, 
uncertain, or otherwise invalid in law before the act, should 
be made valid by the operation of the act ? This question 
must be answered in the negative; for the act only pro- 
fesses to aid the proof of a modus, and not to make good a 
modus which, before the act, was invalid. It refers to the 
modus to be established as something known to the law. 
The act, in effect, describes the sort of modus or exemption 
it means to aid. It is to be a modus or exemption by com- 
position real or otherwise. The composition real is put as 
an example. The words ** or otherwise''' must mean other 
legal causes. The legislature could not have intended 
under those general words, to create new causes for modus 
Gt exemption before unknown to law. Nor is this the only 



(a) 2 Crorap. & Jervia, 486. ed. 1826 note (U) ; 4 T. R. 792 ; 

(b) 2 Myl. & Cr. 256. 4 W. & S. 437 ; 3 B. & Aid. 152 ; 

(c) 3 Starkie, 158. 4 B. & Aid. 214 ; 1 B. & C. 562 ; 
{d) 3 Bing., N. S. 722. 7 B. & C. 660 ; 1 Inst. 79 a; 
(tf) 2 Mee. & Well. 31. Id. n. 42 (HaidgniTe) ; 2 Init. 
(/) See ako 3 Rcr- 13 b ; Id. 308 ; 3 Sim. 41, note (d). 
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Vice-Chan- argument to be deriyed from the enactments of the statute. 
^ ' The modus or exemption by composition real or otherwise 

(of which the act speaks), is to be sustained, and to be 
deemed good and valid in law upon evidence of a certain 
kind described in the act The modus or exemption, then, 
is a distinct thing from the evidence which is to sustain it. 
The act does not say that evidence of non-payment alone 
shall create, but only that it shall sustain the modus or 
exemption spoken of. The modus or exemption, therefore^ 
whether by composition real or otherwise, must be pleaded, 
or there will be no issue which the evidence is to sustain. 
The 7th section of the act, practically considered, supports 
this view of the case. I do not understand how a plea 
could be framed under the 7th section, which could avoid 
putting the right of exemption upon some known ground. 

Such are the considerations which, upon a general view 
of Lord Tenterdens Act, would have led me to the conclu- 
sion, that the act should receive the limited construction for 
which the vicar contends. But when these considerations 
are applied to a case like that before me, they become 
irresistible. Tithes in kind of all titheable matters pro- 
duced from off the Defendants^ land, except the tithes in 
question, are admitted to be payable. If the lands are 
exempted from the tithes or matters in question, under 
Lord TenterderCs Act, it must be upon the ground of a 
supposed contract for such exemption commencing before 
time of legal memory. But the titheable matters, which 
are the subject of this supposed contract, or the greater 
part of them, were confessedly unknown in this country 
until long after the time of legal memory. A modus, 
indeed, which is also founded upon a supposed contract 
before the time of legal memory, may well cover matters of 
new introduction ; for the contract in that case may have 
been for the general exemption of the lands from payment 
of tithes of whatever nature, and whether the titheable 



matters were known or unknown at the time of the sup- vice-Chan- 
posed contract But a contract before the time of legal c«^o» digram. 
memory not to pay tithes of titheable matters then un- 
known, and thereafter to be introduced, would be merely 
void for want of consideration. Tithes of all titheable 
matters being originally due, a contract to take part only in 
satisfaction of the whole cannot satisfy the right to the 
residue, without an equivalent in value. 

It has, indeed, been suggested, that the statute makes no 
distinction between titheable matters of modem introduc- 
tion into this country, and other titheable matters. This I 
admit; but, in construing an act of Parliament, the same 
rules of construction must be applied as in the construction 
of other writings ; and if the subject-matter to which an act 
of Parliament applies be such as to make a given construc- 
tion of its clauses impossible or irrational, I cannot for a 
moment doubt the right or the duty of a Court to have re- 
gard to such subject-matter as necessarily bearing upon the 
legal construction of the act. This is invariably done in 
the construction of wills and deeds, and the same principles 
are correctly applicable to the construction of an act of 
Parliament. The only way of escaping from this difficulty is 
to suppose the act to apply only to cases in which a general 
exemption from all tithes in respect of particular lands is 
claimed, and not to a claim of exemption in respect of 
particular titheable matters only. That construction of the 
act will dispose of the present case ; for, in this case, the 
exemption claimed is confined to particular titheable mat- 
ters arising from lands in respect of which no general 
exemption in claimed ; but I see nothing in the words of 
the act to warrant such a construction as this ; and if the 
words of the act are to be modified, by reference to the 
subject about which it is conversant, I cannot but think 
this latter construction would be more violent than that 
which the vicar contends for. The vicar proposes only to 
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Vice-ciuui' confine the act to those caseti to which the pfeambte Mtys it 
ceUorwjgnun. ^gg intended to be applied, atid to lealre the wonk of the 
act in full operation in all such cases. The other con- 
struction would be merely arbitrary. 

It has been said, indeed, (and if the suggestion were 
well founded it would be of great force,) that, if the con«- 
struction of the act for which the vicar contends were 
adopted, the act would have no operation ; for that before 
the act, the courts of law did not require proof of non- 
render of tithes for so long a period as is required by the 
act nor proof of so stringent a kind as that which the act 
requires. The first branch of this suggestion is clearly 
founded in mistake. The act has, in several most impor- 
tant particulars, introduced amendments into the law, 
though its cotistruction be confined in the way eontended 
for by the vicar : for, whereas, before the act, proof of non- 
payment of tithes for thirty years conferred no presumptive 
title to exemption, now, under the act, the common-law 
right of a lay im proprietor is taken away, and a prima fiicie 
title to exemption from tithes is established by such proof. 
Again, before the act, proof of non-payment of tithes for a 
hundred years might be destroyed by the production of old 
surveys, valuations, or other docnments; now, udder the 
act, proof of non-pajrment of tithes during a period defined 
by the act, confers (in certain cases) an absolute title to 
exemption from the payment of tithes. These examples of 
the effect of the act, under the limited construction co<h 
tended for by the vicar, are ample for the present purpose. 
And, if such be the effect of the act, it cannot be nfatter of 
surprise that direct and very stringent evidence should be 
required where such new and important consequences are 
to follow. 

The act of Parliament has, in effect, brought down th^ 
year 4 Rich. I. to the commencement of a period of two 
incumbencies (not being together less than sixty years), and 
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three years of a third incumbency , provided direct and vice. Chan. 
stringent proof can be given, that during this shorter period ^® **' ^*™ 
no tithes in kind have been rendered. Seeing, then, that 
the preamble of this act is confined to a known and well- 
defined class of cases, and finding that the act has ample 
matter to work upon, without extending it to cases not 
within the purview of the preamble, — ^is it not more reason- 
able to ascribe to the legislature an intention only to 
introduce the important amendments in the law, which, 
according to the vicar's construction of Lord TenterderCs 
Act, will be introduced by it, then to ascribe to the legisla- 
ture an intention (by an act, the preamble of which defines 
its limited object) to introduce indirectly a general right in 
laymen of prescribing in non decimando ? 

The reasoning I have applied to a general claim of ex- 
emption will apply, mutatis mutandis, to a composition 
real. 
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APPENDIX E. 

Fellowes v. Clay, Clerk, Feb. 10, 1843. 

The Court not being agreed, the Judges now delivered 
their opinions seriatim, 
Coleridge, J. CoLEBiDGE, J. — In consequence of a di£Ference of 
opinion in the members of the Court, which I very much 
regret, this case has been twice argued, and hasnstood over 
a considerable time. It is now my duty to state the con- 
clusions to which, with most unfeigned respect to the 
opinion of those with whom I most unfortunately differ, I 
have arrived ; and I shall feel it my duty to bring what I 
have to say into as short a compass as I can ; because, 
having been allowed to read the judgment prepared by my 
Brother Patteson, to which I entirely accede, I feel I might 
content myself with stating the conclusion to which I have 
come, referring for the grounds of it to those which he will 
offer for his own. It is a salutary rule, however, which 
generally requires from each Judge his own reasons ; and it 
is right in a case of so much difficulty and importance, that 
I should obey it This was a tithe issue, tried by my 
Brother Rolfe, and on the construction which he put on 
the 2 & 3 W. 4. c. 100, he directed a verdict for the de- 
fendant, the tithe-owner. He thought also, that there was 
no evidence to be submitted to the jury of a composition 
real ; and he left to them, as a question of fact, whether 
there had been non-payment of tithes for the number of 
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years required by the act ; which they found in the affir- Colleridge, J. 
mative. I believe we are all agreed, that his ruling, as to 
the first of these two latter points, was correct, and the 
finding of the jury on the last warranted by the evidence. 
The question, therefore, to be considered is, whether be 
put a right construction on the statute. The plaintiff 
contends, tbat by the statute, mere non-payment for the 
requisite number of years in incumbencies is in itself a 
discharge from tithe. The defendant insists, and the Judge 
held at the trial, that it was necessary to go further, and 
show some ground of discharge or exemption recognized by 
law before the act passed, which the proof of non-payment 
given under the statute, was to validate; and I am of 
opinion, that this latter view is correct. It must be con- 
ceded, as a clear position in tithe law, that before the 2 & 3 
W. 4. c. 100, mere non-payment for any number of years 
wonld not, in the case of a layman, entitle his lands to 
exemption from tithe ; non-payment was in itself no legal 
cause of discharge; and it has been repeatedly held^ 
although with some question, that the mere proof of it, 
standing alone, even when carried back beyond legal 
memory, could not establish for him any other known 
ground of exemption or discharge. On the other hand, it 
is clear, that proof of non-payment was the most important, 
if not indispensable, part of the evidence to support the 
claim of exemption or discharge; and that in practice such 
proof, however weighty in amount or quality, was liable to 
be vexatiously or unjustly defeated. The question there- 
fore is, whether the statute gives a new head of exemption, 
or only addresses itself to remedy the latter inconvenience 
by diminishing the amount of proof necessary to the 
establishment of ground previously known to the law. 
This must be determined by the language of the act itself, 
considered with reference to the previous state of the law, 
as no interpretation can be admitted which is inconsistent 

a 
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Coleridge^J. with the language fairly understood, nor any which, 
although consistent with the woiVis used, cannot give them 
some reasonable operation. I need not enter into so much 
of the argument at the bar as turned on a supposed 
discrepancy between the preamble and the enactment; 
because, in my view, the whole statute, title, preamble, and 
enactment, is all consistent ; in the two former, pointing 
clearly to the construction contended for by the defendant, 
and in the latter carrying out their clearly expressed inten- 
tion, and going no further. Although I have mentioned 
the title, I think it better to lay no stress upon it in the 
construction of the act ; but the preamble is entitled to 
great consideration ; it is, indeed, that part to which both 
reason and authority point for ascertaining the intention of 
the enactment, and it is perfectly clear. It commences 
thus — <^ Whereas the expense and inconvenience of suits 
'< instituted for the recovery of tithes, may and ought to 
" be prevented." Whether these words, " of suits,'* not 
** in suits," point to the making suits less expensive or in^ 
convenient, or to the diminishing in number such suits, 
that is, to the reducing the number of expensive and incon- 
venient suits, is not worth considering. In either sense, 
the only important words for the present purpose are those 
which follow : they point out, if the preamble is to be our 
guide, the remedy which the act proposes to apply to the 
mischief, whichever it may be. These words are, **by 
** shortening the time required for the valid establishment 
^ of claims of a modus dedmandi^ or exemption or discharge 
** of tithe." I cannot conceive words pointing more clearly 
or exclusively to. the relieving of a party who was seeking 
to establish somie claim known to the law, in which time 
was a part of his necessary proof, from the necessity of 
carrying that proof to the extent before required. The 
words are relative ; they point to "time*' as a necessary 
ingredient towards the establishment of certain known 

10 
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claims. How then can we make them include a cast in Coleridge, J. 
which time was immaterial, when the claim, not being 
recognized by law, nor capable of being stated in pleading, 
could never go to proof at all— when the proof of the fact 
of non-payment, before the time of legal memory, would 
have availed nothing ? The law in this respect was so 
clear, that no competent lawyer, for many years, could 
have advised resistance to a demand of tithes on this 
ground; consequently no expense or inconvenience bad 
been sustained in any tithe suit for many years, from the 
length of time required in such a case, in the evidence for 
the defendant. But although I think the preamble thus 
clear and pointed, and therefore attach much weight to 
the inferences to be drawn from it, yet I admit, if the 
enacting words can be shown to go beyond it, and to em* 
brace any other case within the mischief sought to be 
remedied, effect must be given to them. I pass on there- 
fore to the enactment itself. Previously, however, let me 
observe, that in the sense in which the plaintiff understands 
the act, I do not concede what the plaintiff's counsel 
assumes, that it is remedial, and to be construed with the 
latitude he contends for. Let it be considered what it is 
the parties on each side really maintain. The defendant 
says, the statute worked no change in the law of tithe ; it 
affected the proof only in suits for tithe. If so, if the rights 
of parties be left as before^ and only an inconvenience 
amounting to injustice in the mode of establishing the rights 
be removed, then the act certainly is remedial, and should 
receive a very liberal interpretation. The plaintiff, on the 
other hand, asserts, that the statute has altered the law, 
and very seriously affected the rights of the tithe-owner, and 
has created both a new head of modus and a new head 
of exemption, by mere proof a qualified mode of payment 
or entire non-payment, as the case may be, for a number of 
years. If so^ the act cannot judicially be considered 
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CoUridge, J. remedial ; it alters the nature and value of property known 
to the law ; it affects the oldest titles in the kingdom ; and 
this without any declaration that the quality to be altered 
is unjust or inconvenient, even where the occasion is most 
imperative for so declaring it ; and it creates in all the lay 
tithe-payers in the kingdom a right or capacity which they 
had not before, without asserting in the preamble anything 
to justify it. Passing this by, what is it the enactment 
professes to deal with ? The words are, ^ all prescriptions 
and claims of or for any modus decimandi^ or of or to any 
exemption from, or discharge of, tithe by composition real 
or otherwise." The plaintiff must rely on the generality of 
the words, "claims'' and ** otherwise." I should have 
thought that, looking merely to the words themselves, with 
the immediate context, already cited, it was more reason- 
able to say the word ^' claim" meant a legal claim^ and 
known to the law before and when the statute was framed, 
and that "otherwise" meant every other ground of exemp- 
tion or discharge known to the law than composition real, 
that ground being only stated b; way of example. Let us 
however, read the statute as if it had said, *^ claim to 
exemption by non-payment;" and see how this will accord 
with what follows. The statute goes on to enact, that such 
claim shall be sustainied on evidence showing enjoyment of 
the land without payment for thirty years ; and then adds 
this material exception, " unless it shall be shown that 
«* tithe was rendered at some period prior to the thirty 
** years, or enjoyment had by some consent or agreement 
" made or given for that purpose by deed or writing." 
Now, if non-payment were to be the evidence, alone or in 
part, to support some other claim of exemption, such an 
exception as this is very naturally grafted on the limitation 
of time created by the statute. It is then a statutable 
presumption, open to explanation in fact ; and I can per- 
fectly well understand why the statute makes it subject to 
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such an aiivswer as the exception supposes, which follows Coleridge, J. 
and explains the non-payment, and so destroys its effect. 
But on the plaintiff's theory the exception is absurd. His 
reasoning must be, non-payment for thirty years is to be 
perse a legal ground of exemption, unless you can show 
tithe paid before that, or a formal agreement by deed or 
writing to have orignated it ; the first being quite imma- 
terial, if the non-payment for thirty years be thought in 
itself a sufficient ground of exemption ; the second being a 
fact, which in all cases ought in reason to establish it. 
If you know nothing of the cause of non-payment, or it 
does not appear tithe has been paid, non-payment for 
thirty years is to be a legal ground for exemption ; biit 
show a legal cause, or show the time when tithe was not 
paid, the non-payment for centuries is to go for nothing. 
The same observation applies to the further limitation for 
sixty years. Where the demandantof tithe is a corporation 
sole, two persons must have held the office or benefice in 
respect of which the demand is made, and three years 
must have elapsed since tlie appointment, institution or in- 
duction (words oddly used, as if the institution and induc- 
tion were synonymous or contemporaneous) of a third, be- 
fore exemption can be sustained. This again is quite 
reasonable, if you regard the statute as fixing the limita- 
tion of time with regard to evidence. The land -owner 
claims a modus, or entire exemption, founded on some 
legal ground, and, in support of that, relies on the pre- 
sumption arising from enjoyment for a ciertain length of 
time; and it is then material to inquire, whether one or 
more incumbent has acquiesced in it; but if time alone 
appears to the legislature to be a sufficient ground for 
exemption, how is it material ? Indeed, it is material to 
observe that ' time is not here made so important as the 
number of incumbencies. Two incumbents may have held 
the benefice for a century^ and the statute will have no 
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Coleridge, J. operation until a third incumbent has had three jears to 
consider whether he will assert his right ; and if he chooses 
so to do^ he may defeat the operation of a century of Don« 
payment, without proving a single payment ever made 
merely by his common law right. Looking, therefore, at 
the words of the testament, with their context, and consider- 
ing that we are always bound to make our construction 
reasonable, if we can, I conceive the inference here to be 
clear, that there was no intent to make mere nonpayment 
stand on the same footing as a composition real, discharge 
of abbey land by bull, order, or otherwise ; but that there 
was the intention, whenever non-payment for an indefinite 
time raised a presumption liable to be inconveniently and 
unjustly rebutted, to make it, under the circumstances, 
and for the times^ and with the exception specified, raise 
such presumption conclusively. It has been said, however, 
that even if non-payment be not itself made by the statute 
the legal ground of exemption, but only evidence of some 
other, this is matter of form ; the Court is bound to pre- 
sume any, no matter what, legal ground, and apply the 
evidence to sustain it This seems to me merely illusory. 
If the jury are to be told by the judge^ that, on certain 
evidence^ if believed, they ought to sustain some claim by 
exemption, or the Court ought to deem it good and valid 
in law, the party must propound what that claim is. It 
must be capable of being pleaded, as the 7th section of the 
act expressly states bow, as far as the time of enjoyment is 
concerned, it is to be pleaded. 

But the plainti£r insists that the construction of the 
statute now contended for, leaves it without any useful or 
sensible operation. This, indeed, was the point most 
insisted upon in the argument, and certainly, if it could be 
made out, it would impose a very serious difficulty on the 
defendant. But if the plaintiff cannot carry it further 
than this, that the remedy is not so extensive on this con- 
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struction as he or any other tithe-payer may wish, or thinkci Coleridge, J. 
proper, I cannot feel the weight of the argument. The 
legislature must be taken to stand indifferent between the 
two interests. It is merely to beg the whole question, to 
assume that the legislature judged it better to alter the 
law, as to the mere rights of the parties, and to give the 
layman a capacity which he had not before ; but if it can 
be shown, that there was before the act a great incon- 
venience, as to the proof in respect of time, in the establish- 
ment of every claim to modus, or exemption and discharge, 
to which the statute, as the defendant contends, applies a . 
remedy, the diflBculty is entirely removed. In the greater 
number of supposable cases this was not questioned. Two, 
however, were suggested, in which it was said, the statute 
would give no remedy ; in the case of abbey lands and 
compositions real; and to these, as shortly as I can, I will 
now address myself. 

In the first, the thing to be proved is, the possession of 
the lands by one of the greater abbeys, dissolved under the 
31 Hen. 8, c. 13^ and exempt from payment at the time of 
the dissolution. The mode of proof, aa to the first fact of 
possession, is almost necessarily documentary, and the 
documents ordinarily contained in some public repository. 
As to this, even lapse of time does not increase expense or 
inconvenience ; but the second part, the enjoyment by the 
abbey tithe free, is ordinarily presumed from non-payment 
since. If it could be expressly shown, that the grantees of 
the Crown had never paid tithe from the time of the disso- 
lution^ it would be reasonably inferred that the abbey had 
never paid before: and this fact itself was a reasonable 
inference from evidence of non-payment carried back as far 
as any living memory could go. But here it is obvious, that 
such non-payment, carried back however far, will always 
be subject to be defeated by the production of terriers or 
other documents showing tithe paid. To these, from lapse 
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Coleridge, J. of time, it would be difficult to give any answer, or any 
explanation of them. The land-owner's case was always 
expensive to prove, and insecure in the result. Here then 
the statute steps in, and prevents such expense and inse- 
curity, whenever the non-payment can be shown for the 
requisite period. Again, as to a composition real ; this, to be 
valid, must have been entered into by deed, on sufficient 
consideration, with consent of the proper parties, before the 
13 Eliz. ; and some evidence that such a deed has been 
executed, not necessarily the deed itself, nor[[direct proof of 
. its execution or contents, but something beyond the mere 
fact of non-payment, is required, at least against spiritual 
demandants. Cases may be put, by which lapse of time 
will increase the difficulty of producing such evidence; as 
where the tithe-owner enjoys land as the consideration for the 
tithe ; it would become more difficult, as years advanced, 
to connect such land with the tithe ; in a great number of 
instances the evidence would be documentary, and the 
difficulty I suggest might not exist; but what is more 
important to the argument is, that beyond this evidence of 
the deed, it is always material to show that the deed has 
been acted on, and tithe not paid ; this, therefore, drives 
the party to the same sort of evidence as I have described 
in the former case, on which, being subject to the same 
difficulty, the statute operates by giving the same remedy. 

Mr. Eagle, in order to show that the statute had, ia 
some instances at least, made that legal which was not so 
before, referred to the 2nd section, with regard to compo- 
sitions made or confirmed by the decree of any court in 
equity in suits to which the ordinary patron and incumbent 
were parties, and which have not since been set aside or 
abandoned. I must think this was an unlucky reference ; 
first, because the expression of one case may not unreason- 
ably be argued to infer the exclusion of any other; and 
secondly, because the provision itself was wholly unneces* 
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sary, if the plaintifTs construction of the 1 st and 7th sec- Coleridge, J. 
dons be accurate. I apprehend it would not be easy to 
find a decree made within sixty years, confirming a com- 
position entered into since the restraining statute ; and the 
section appears to apply to such compositions, making 
them binding where they were not so before. According 
to the plaintiff's argument, nothing need appear on the 
pleadings, or in proof of composition at all; he would 
merely plead, and prove his non-payment for the requisite 
period : unless, indeed, some distinction is to be made be- 
tween compositions real and simple non-payment; and how. 
that can be reconciled with the plain reading of the statute, 
I confess I cannot understand. In conclusion, therefore, I 
think the defendant's construction is that which the pre- 
amble unequivocally points out ; which the words of the 
enacting part will alone bear ; and according to which the 
statute has a sensible and important operation^ affording an 
apt remedy for the real grievance, although it does not 
alter the principle of tithe law, nor place tithe in all re- 
spects on such a footing as many tithe-payers may desire. 
I therefore think this rule should be discharged. If it 
should be necessary hereafter, I should withdraw this 
opinion for the sake of a new trial taking place. 

Williams, J. — This case comes before us on a motion wuiiamg, J. 
for a new trial, made in consequence of an alleged misdi- 
rection of the learned Judge, on an issue to try whether a 
certain district was exempt from the payment of tithe. It 
is unnecessary, however, to refer to it with any particu- 
larity, because the question comes shortly to this— whether 
the fact of non-payment of tithe, for any length of time, 
since the passing of the 2 & 3 W 4, c. 100, is, or is not, 
without more, a legal ground of exemption; and that 
obviously resolves itself into a question on the true con- 
struction of that statute. Before adverting more minutely 
to its provisions, I think it convenient and requisite to 
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Williams, J. consider the state of the law before the passing of that Aet ; 
the mischiefs then existing, and the remedy proposed, 
being, as I think, not immaterial in forming a judgment 
upon it. In this respect, I agree with the opinion ex- 
pressed in the judgment pronounced elsewhere, which I 
shall hereafter notice, although from the whole view of 
this statute taken therein I feel myself compelled to differ. 
Now, I presume it to be undeniable, that the policy of the 
law has been, and in latter times more especially, to infer 
the right when practicable from actual usage and enjoy* 
ment, and the contrary. In the case of rights of common, 
rights of way, rights of light, and of water, from the exer- 
cise of each respctively, the presumption of a legal origin 
has been from time to time made, and therefore made ac* 
cording to Lord Mansfield, who had a large share in the 
establishment of this doctrine, and who went the length of 
saying that a jury should presume anything in favour of 
possession, because it is for the furtherance of justice, and 
for the sake of peace, when there has been a long exercise 
of an adverse right ; in like manner, e<v converso^ from non* 
user, and more especially from adverse user, a conclusion 
against the right arises ; and in all these cases, the object 
has been effected, until the 2 & 3 W. 4, c. 71, by' recom- 
mending the jury to find in each case such a legal origin as 
was adapted to the establishment of the right. To that 
act it is not necessary to allude further than to state that, 
far from invalidating the principle end practice above 
described, it was introduced with the avowed object, and, 
as it was supposed, with the necessary effect, of fortifying 
and confirming it. The couse pursued for the purpose, is 
to make certain specified periods of time, under certain 
restrictions, conclusive on the subject, instead of being, as 
theretofore, evidence merely, to be submitted to a jury, to 
warrant them in finding a legal origin of the rights respec- 

^ tively ; and this statute, so recognizing the principle and 
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practice above described, passed at the same time in effect WHlams, J. 

(one week only intervened) as the statute, the construction 

of which we are now called on to consider. One excep- 
tion, and one only, so far as I am aware, to the general 
rule, that enjoyment is the foundation of right, existed 
case of tithe, in that non-payment of tithe^ by a lay- 
roan, without more, for any length of time, no matter 
bow far carried back, instead of leading to any conclusion 
that the forbearance had existed by reason of the non- 
existence of the right, was deemed to be utterly and abso- 
lutely immaterial. Into the weight and cogency of the 
alleged reasons by which this doctrine was maintained I do 
not feel it to be necessary for me to enter, further than to 
remark, that whatever eflTect those reasons are calculated to 
produce on the mind of the lawyer, they were little under- 
stood generally, and that this anomaly had long been felt 

- as a serious grievance by the great body of the people of 
this country. In this state of things, the statute in ques- 
tion passed ; and I would here notice, as showing the 
course and tendency of the legislature, that in the same 
volume of the Statutes are to be found no fewer than thir- 
teen acts of parliament, to which is prefixed the general 
title, ^^ Act for making compensation or allotments, and 
for extinguishing tithes in various parishes and places." 
Now this statute is, I presume, unquestionably remedial. 
Such, at least, I feel myself bound to consider it, and on 
the construction of such a statute, the office or duty of the 
Court is, I shall also assume, so well known, that the parade 
or citation of authorities may well be dispensed with. If, 
however, any reference on such a subject be requisite, the 
rule of construction will be found in Com. Dig* tit. 
^ Parliament,' (R) id. In the case of Salkeld v. Johnston^ 
already referred to, before Vice Chancellor Wigram, (that 
case, however, being, in the opinion of the learned Judge, 
according to the report, so different from the present, that 
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Williams, J. he did not deem it necessary to wait for the decision of 
this,) very considerable, although not exclusive reliance 
seems to be placed upon the limited nature of the preamble ; 
and that the preamble may well be resorted to for assist- 
ance in the exposition of doubtful words in the enacting 
clause, must, of course, be conceded ; but, that the enact- 
ing clause may be carried beyond the preamble, if words 
be found in the former strong enough for the purpose, I 
shall assume to be equally indisputable. And on this 
point also, as before, I shall content myself by reference 
generally to Com. Dig. tit. ^Parliament,' (R. 11.) And 
here, on entering on the construction of this remedial act, I 
must observe, once for all, that I deem it to be the duty of 
the Court to consider, not by how small an operation and 
effect given thereto the meaning of the words may possibly 
be satisfied, but how large an interpretation, consistent 
with the language, may be allowed ; not how little, but 
how much. The preamble is as follows; — " Whereas the 
'^ expense and inconvenience of suits instituted for the 
"recovery of tithes, may and ought to be prevented, by 
*^ shortening the time required for the valid establishment 
" of claims of a modus decimandi^ or exemption from, or 
" discharge of tithe ; " after which comes the enactment, — 
[which his Lordship also read]. Now here, two distinct 
subjects are mentioned, the modus decimandi^ and the dis- 
charge or exemption for the time specified. What is there 
which refers to the single case of lands formerly in the 
hands of one of the greater monasteries, or to prove that 
the non-payment from which the exemption is to arise, is 
applicable to such lands only, by further showing that those 
lands were tithe-free when in the hands of the monasteries? 
There is no such allusion ; nothing to restrain the gene- 
rality of the application, or to point to that particular case. 
Again, it is provided, in the case of modus, that it may be 
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defeated by payment of tithe in kind, or variations in Williams, J. 
amount, quantity, or quality from the modus claimed, be- 
fore the same thirty years ; a id, in the case of claim to 
exemption or discharge from tithe, that also may be de- 
feated by showing payment of tithe, or money in lieu 
thereof, before the said period. Then follows, as to each, 
the provision, " unless it be shown that such payment or 
render of modus was made, or enjoyment had, by virtue of 
some agreement made or given for that purpose, by deed 
or writing.** Here, as throughout, the two subjects of 
modtis decimandi, and exemption generally by non-pay- 
ment, are kept perfect separate, and each is distinctly re- 
cognized. To what does such word " enjoyment" refer, 
but to the holding of lands free and exempt from tithes? 
and that the latter is the sense of those words, seems to me 
plain from this, that " showing the enjoyment of the lands 
enjoyed, without payment of tithe," is the very language 
before used in the description of the exemptioti, and what 
is necessary to constitute it. Then follow two other para- 
graphs, which it is not necessary to set out at length ; one 
declaring that such payment or enjoyment for sixty years, 
shall make the claim indefeasible, without some deed or 
writing to explain it ; the other making a certain provision 
with respect to incumbencies ; but in both are to be found 
the words, " payment of modus," and also, " exemption 
from tithe." And in the latter, the words, " as the case 
may be," are introduced, thus keeping the two subjects, the 
payment of modus, and total exemption, perfectly separate 
and distinct, and making an appropriate provision for each. 
It is observable also throughout, that when those matters are 
specified, which are to avoid the conclusion above men- 
tioned, the rendering of tithe in kind, or variation in 
amount, quantity, or quality, is pointed put as the answer 
in the case of a modus ; but to the conclusion arising from 
non-payment, the render of tithe or money in lieu thereof, 
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Williams, J. alone is mentioned ; such variation in amount, kc.y being 
obviously applicable and appropriate to the case of a 
modus, but inapplicable wholly to the case of exemption 
depending entirely upon the non-payment In such latter 
case accordingly, the mention of " varying in amount,** &c., 
is omitted altogether, showing, therefore, that the enacting 
clauses embrace, not by implication, necessarily or other- 
wise, but in express terms, two distinct cases of exemption 
from the payment of tithe in kind ; the one being a modtis 
decimandiy and the other depending on non-payment, and 
that only ; and, moreover, that the mischief before alluded 
to, as requiring a remedy, is clearly within the latter. I 
think it is an unsound rule of construction, to import from 
the preamble limitations and restrictions to which no allu- 
sion is in the enacting clause made. It is certainly true^ 
that at the commencement of the enacting clause, the two 
cases of a modti8 decimandi^ and an exemption or discharge 
from tithes, are not made to stand in contrast so distinctly, 
and kept so perfectly separate, as they are throughout the 
rest of the clause. Exemption from tithe hy composition 
real, it must be admitted, is very diflTerent from exemption 
by non-payment ; and if nothing further had afterwards 
appeared, the words " or otherwise," after what immediately 
preceded them, might have been considered inadequate to 
express exemption by non-payment ; but the words, " by 
composition real,^"* are dropped immediately, and never 
recur in connexion with exemption or otherwise throughout 
the remainder of that clause : on the contrary, the modus 
and total discharge, as has been already, perhaps, at too 
much length observed, are manifestly distinguished ; the 
words, " payments made, or enjoyment had," which to my 
apprehension so clearly mark that distinction, occurring not 
less than five times in the course of the section. Whatever 
uncertainty, therefore, the want of that expression at the 
outset may create, as it seems to me^ is amply cleared up 
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afterwards. A good deal has been said on the subject of Williams, J. 
expense mentioned in the preamble, and as to what this 
expense of necessity means. As to this it may be observed, 
first, that if the remarks on this head be well founded, they 
not only tend to show that the preamble is more limited 
than the enactment, a point already adverted to; but, 
next, that the application of the expense to a particular 
species of proof, is in a great degree conjectural only. 
What is there, I must ask again, in the act, to show that 
the expense therein mentioned, must mean either the 
expense incurred in showing that the lands in respect of 
which exemption is claimed, formerly belonged to one of 
the greater monasteries, or the expense of proving that 
those lands were tithe free, when in the hands of such 
greater monasteries ; or, especially, that it must necessarily 
refer to the latter ? It has been observed also, that it is 
with time that the statute has to do. I am not aware that 
this proposition, if conceded, affects the inference either 
way. It is certain, that the statute does agree throughout 
the whole of its provisions in this, that it defines the period 
during which the payment of a modus shall constitute a 
defence to the demand of tithe, and the period during 
which non payment shall be a defence also, unless each 
shall be met by such countervailing evidence applicable 
thereto, as is therein specified. I am not aware that any 
other section has been brought under notice and considera- 
tion, to any extent, except the 7th. Now that is in the 
following terms : — " And be it further enacted, that in all 
actions and suits to be commenced before this act shall 
take effect, it shall be sufficient to allege that the modus or 
exemption, or discharge claimed, was actually exercised 
and enjoyed for such of the periods mentioned in this act, 
as may be applicable to the case ; and if the other party 
shall intend to rely on any proviso, exception, incapacity, 
disability, contract, agreement) deed, or writing herein 
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Williams, J. mentioned, or any other matter of fact or law, not incon- 
sistent with the simple fact of the exercise and enjoyment 
of the matters claimed, the same shall be specially alleged 
and set forth in answer to the allegation of the party claim- 
ing, and shall not be received in evidence on any general 
traverse or denial of the matters claimed.'^ I am at a loss 
to discover what there is in this section, contrary to the 
view above taken. It seems to me, that modus and 
exemption are here also kept distinct, as having a different 
meaning, except, indeed, we could be prepared to hold, 
that those words, " exemption or discharge,** are surplus- 
age, and that modus, exemption, and discharge^ must 
mean the same thing ; and that too, when in the first, the 
principal section, they are so used, as necessarily, in my 
opinion, to imply a different meaning. It seems to me, 
that the object of this 7th section is to point out the man- 
ner in which the defence to a claim of tithe is to be set up, 
and also how the claimant of tithe is to avail himself of the 
answer in each case, before suggested in the 1 st and 2nd 
sections, to such defence ; but, that the question of what is 
to be a defence to the claimof tithe, is absolutely untouched 
therein, and left to stand, as it does, wholly on the fair 
interpretation of the 1st section. I think, therefore, that 
there should be a new trial. I say so, however, with 
deference to the opinion that the learned Judge expressed 
at the trial ; and above all, to the matured and deliberate 
judgments of my two learned Brothers, from whom I can- 
not differ without the greatest reluctance. 

Patteron, J. Patteson, J. — This is a feigned issue under the 6 & 7 
W. 4, c. 71, s. 46, to try whether certain lands of the 
plaintiff were exempted and discharged from the payment 
of tithes. At the trial, before Rolfe, B., the plaintiff 
proved that no tithe had been paid for two incumbencies 
and three years together, and contended that such evidence, 
without more explanation entitled him to a verdict, under 
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the provisions of the 2 & 3 W. 4, c. 100, s. 1. The learned Patteson, J. 
Judge, however, required him to go further, and to show 
by evidence to what alleged ground of exemption or dis- 
charge he applied the fact of non-payment, and, for the 
want of any such evidence, directed a verdict to be entered 
for the defendant, giving leave to the plaintiff to move to en- 
ter a verdict for him. The rule nisi having been granted, this 
case was argued in the sittings after Trinity term, 1841, and 
again a second time in Trinity term, 1 842. On the first argu- 
ment, some questions were raised as to theeffect of theevidence 
on the part of the plaintiff; it was contended that there was 
evidence of a composition real to go to the jury, although 
the question was not left to them by the learned Judge ; I 
do not think, however, there was evidence to go to the jury, 
independent of the mere fact of non-payment. The suffici- 
ency of that fact was the point in the case. On the part of 
the defendant, it was contended that the jury were wrong 
in finding the non-payment for sixty-three years from the 
evidence adduced ; but here again I am of opinion the 
jury were warranted in coming to the conclusion at which 
they arrived ; and therefore the whole case depends on the 
ruling of the learned Judge, as to the construction of the 
statute 2 & 3 W. 4. Before that act it is clear that no lay- 
man could prescribe in non decimando. Proof of non- 
payment for any time, however long, of itself, established 
nothing. It was necessary to show a legal origin of such 
non-payment. In the case of modus, it was necessary to 
show an uniform payment from time immemorial, and 
that such a payment as was not open to any objection in law. 
In the case of exemption or discharge of abbey lands, it 
was necessary to show the lands did belong to one of the 
greater monasteries, and that they were held by the 
monastery discharged of tithe, which latter fact was usually 
proved by evidence of non-payment in modern times, 
thereby raising the presumption that no tithes were paid 
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Ffltteson, J. by the monastery, but liable to be rebutted by terriers, 
and by a variety of documentary or other evidence. The 
mere fact that the lands were abbey lands was not of itself 
suflScient, because they might have Come into the hands of 
the abbey long after the time of memory, and possibly very 
shortly before the dissolution of the abbey. It was there- 
fore necessary to show that the abbey held them discharged 
from tithe, and that could only be by prescription in non 
decimandoj or by a bull acted on, or by non-payment 
The circumstance of no tithe being rendered for the old 
abbey lands raised a presumption that they had always 
been in the hands of the abbey, at least from before the 
time of memory ; and although that circumstance of no 
tithe being rendered was important evidence^ no one could 
fail to see that evidence might be adduced of various kinds, 
by which such presumption and inference might be de- 
feated. In cases of composition real^ it was necessary to 
show that a deed of the ordinary, patron, and incumbent 
had existed before the 13 Eliz., either by the production 
of the deed, or by some other evidence independent of the 
mere non-payment of the tithe ; but non-payment was 
required to be proved also, in order to show that the deed 
was acted on, and of course the greater the length to 
which such non-payment extended, the stronger was the 
evidence. In all instances, therefore, the length of time 
during which there had been payment of an alleged 
modus, or non-payment of anything, was a material in- 
gredient in the case« although by no means the only one. 
It is obvious that great expense and inconvenience attended 
the proof of such payment or non-payment for a long 
series of years, which could not be avoided without great 
risk of the case being broken down by terriers and other 
evidence. On the other hand, the expense and incon- 
venience of showing a modus not to be rank, or proving 
the land to be abbey land, or a deed of composition to have 
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existed, was usually slight, and was wholly unconnected Patteson, J. 
with length of time. Under these circumstances the 
statute 2 & 3 W. 4, c. 100, passed. The preamble is in 
these words — [His Lordship read it]. Taking the whole 
preamble together, it seems clear that the act of parlia- 
ment is made for the benefit of defendants in suits for the 
recovery of tithe, although the first words would lead to 
the supposition that it was made for that of plaintiffs. By 
this preamble, it would appear that the mischief was, the 
expense and inconvenience arising from the time. The 
remedy proposed was, shortening the time required, that is, 
required by the law in pleading and proof. The remedy 
proposed is not applicable to the mischief, except so far as 
it was occasioned by the length of time required. In 
regard to a modus decimandi, it has been shown that great 
length of time was required as an essential part of the case, 
and waa the occasion of great expense and inconvenience. 
So also was it in regard of exemption and discharge of 
tithe ; and such length of time was in effect, although not 
in form, required as an essential part of the case in pleading 
For if the plea of nil debet had been expressed in full, it 
would have been that the modus had been paid from time 
immemorial, or that the lands were abbey lands, and were 
at the time of the dissolution held discharged oftithe^ which 
discharge, as has been shown, could only be by the lands 
having been in the hands of the monastery immemorially, 
and yet never having paid tithe, or by bull. In the case 
of a composition real, indeed, time was not so much of the 
essence of the case, but still it was necessary to show, not 
only that the deed of composition real had been executed by 
the proper parties before the 13 Eliz., but that it was 
acted on ; and proof of the non-payment was well given, 
as a means of showing that the composition real had been 
acted on. The mischief and remedy contemplated by the 
preamble of the statute were in every respect applicable to 
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Patteion.J. ' the case of a modus, and to exemption and discharge of 
abbey lands ; and although only incidental and collateral 
to the case of composition real, yet sufficiently so to have a 
plain and obvious operation. It is admitted that the pre- 
amble of the act may be legitimately used to ascertain the 
subject-matter to which the enacting part is to be applied, 
and even in some cases to controul and cut down the enact- 
ing part ; but the former use of it only is required on the 
present occasion, and no doubt can be entertained as to the 
propriety of it. Such being then the apparent intention of 
the legislature, as disclosed by the preamble, we rhould 
expect to find that the enacting clause would be confined to 
the subject of length of time required, and would leave 
untouched other usual requisites, if any, as well as to 
modus as to exemption and discharge. Accordingly we 
find the act wholly silent as to the rankneaa or other objec- 
tion in law to the modus — as to the fact of land being abbey 
land — andas to the existence before the 13Eliz., of a deed of 
composition. Tlie 1st section enacts, *Uhat all prescrip- 
tions," &C. [here his Lordship read it J '^ shall be deemed 
good and valid in law ;" and, iu a subsequent part, ^* shall be 
deemed absolute and indefeasible" on evidence showing the 
payment or non-payment of tithe for a certain specified 
length of time ; that is, that an immemorial usage shall 
not be required, but proof for the specified length of time 
shall be sufficient. This is perfectly clear with regard to a 
modus, and surely leaves any question of rankness or other 
objection in law untouched. With respect to exemption 
or discharge, it speaks not of them generally, but " by com- 
position real or otherwise^** that is, by some other means 
then known to the law ; as, having been abbey lands held 
discharged. The word "otherwise" could not surely be 
construed to introduce an entirely new ground of exemp- 
tion wholly unknown to the law — the only legitimate 
meaning of the word must be, that exemption or discharge 
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of tithe on any legal ground shall be sustained, and be Patteson, J. 
deemed good and valid, on evidence of non-payment for a 
certain length of time, instead of that which was formerly 
required. Still, the claim must be such as the law recog- 
liiees when shown to have been acted on for the supposed 
length of time : that is, it must be shown to be applicable 
to composUion realf or some known ground of discharge ; 
if it be not so proved, then it is not a claim to exemption or 
discharge, by composition real or otherwise, within the 
meaning of the act, but a claim to exemption or discharge 
by some other thing or cause^ or some other ground entirely 
new and unheard of before this act. The plaintiff, there- 
fore^ in this issue is driven to contend, not that proof for 
the specified length of time raised the presumption of some 
legal ground of exemption, for then it would be virtually 
within the presumption that the lands were abbey lands 
or held discharged, or that there was a composition real ; 
and if either was presumed, evidence might be given to 
rebut such presumption ; but that the act has introduced 
a new ground of exemption, namely, non-payment for a 
specified length of time. To hold this, would, as it ap- 
pears to me, be to reject entirely the 'preamble of the act 
and the words of the enacting clause, '^by composition 
real or otherwise," which I do not feel justified in doing. 
It was contended for the plaintiff, that holding it necessary 
atill to prove a deed of composition, when that is the sup- 
posed ground of exemption, would be to defeat the 
obvious intention of the act, because it would be to require 
proof anterior to the 13 Eliz.; but this argument con- 
founds the propf of a fact existing before that year, with 
proof of leng^i of time of non-payment — matters which are 
perfectly distinct and unconnected. But it was contended, 
also, that the very exception in the act, ^^ unless it could be 
proved that such enjoyment (that is, without payment) was 
had by some consent or agreement expressly made by deed 
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Patteson, J. or writing," shows that a new ground of exemption was 
intended to be introduced, namely, mere length of time, 
which ought to have such a qualification, and to which 
such qualification would be applicable, whereas it would 
be wholly inapplicable if proof of a deed of composition, or 
lands being abbey lands, was still required. The answer 
is, that such qualification would still be applicable, inas- 
much as length of time would be proof as to composition, 
and that abbey lands were held discharged ; the length of 
time did enter into each case; the shortening it might 
operate in all cases ; and the qualification was introduced 
in order to prevent non-payment arising from private ar- 
rangements between individuals, binding on themselves, 
from being set up as an adverse enjoyment. Another 
argument was deduced from the language of the 7th sec- 
tion, which provides that in all actions and suits it shall be 
sufficient to allege that the modus or exemption or dis- 
charge claimed, was actually exercised and enjoyed for such 
of the periods mentioned in this act, as may be applicable 
to the case. The operation of this section, as regards the 
pleading of a modus, is plain enough, but it is difficult to 
apply it to pleading an exemption or discharge. The 
section does not say, it shall be sufficient to allege that no 
tithe has been rendered or paid for the period mentioned 
by the act, but that any exemption or discharge claimed has 
been exercised or enjoyed. Some discharge or exemption 
must be alleged, and it is difficult to conceive how any can 
be alleged without stating the nature or ground of it; that 
is, either that the lands were abbey lands, held discharged, 
or composition real, and that such exemption or discharge 
has been actually exercised or enjoyed for the period men- 
tioned in the act ; and if the ground of exemption or dis- 
charge is necessarily stated in the plea, surely it may be 
traversed. Before this act^ as has been already observed, 
the exercise or enjoyment need not have been stated in the 

10 



115 

plea ; nor is it at all clear that the act does away with the Patteson, J. 
plea of nil debet, or makes it necessary to plead specially ; 
andwhetber the New Rules do or do not make it necessary, 
need not now be discussed. At all events the 7th section 
professes to give it in a special form, which, when pleaded, 
is not to be answered in the replication by alleging any- 
thing which occurred in the intermediate time after the disso- 
lution of the monasteries or by composition. In fact, this is 
what is gained by the act, namely, that, so far as regards 
usage or length of time, the last sixty or sixty-three years 
only are required. The strongest proof of usage for that 
time is required, and no presumption is allowed to be 
raised for a shorter period : and so after all, the benefit to 
a person resisting the payment of tithe may not be very 
great ; but that is not the question : the question is, what 
was meant by the legislature. This we must collect, as 
well as we can, from the language of the act. No autho- 
rity was cited, except an obite dictum of Mr. Baron 
Alderson, in Thorpe v. Mattingley, which merely shows 
that the statute in question did not apply to that case. 
There has been no decision at law on the point now be- 
fore us. For these reasons, I am of opinion, that the ruling 
of the learned Judge was right, and this rule for a new 
trial ought to be discharged* I am sorry a difference of 
opinion exists in the Court on this question. That dif- 
ference arose on consideration of the first argument, after 
which the judgment of Wigram, V.C., in the case of Sal- 
held V. Johnson, appeared. The view which the learned 
Judge who decided that case has taken of the question, so 
entirely coincides with my own, that I feel much fortified 
by it ; and I must say, that the second argument, instead 
of shaking, has very much confirmed the opinion I origi- 
nally formed. I feel strongly the weight of the observa- 
tions and the authority of those of the Court with whom I 
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have the misfortune to differ, but they fail to convince my 
mind on the present occasion. 
Lord Dennuu), LoRD Denman, C. J. — I shall not repeat the statements 
accurately made by my learned Brothers, of the course of 
proceeding which raised this question^ nor shall I recite 
the enactment which we are required to construe. The 
plaintiff, applying such of its words as belong to the nature 
of his claim, asserts he has fully established that claim : 
he says, ^^ my evidence is admitted to be good proof, show- 
ing the enjoyment of my land without payment of tithes, 
money, or other matter in lieu thereof, for the full period 
required by the statute : and that enjoyment was had with- 
out consent or agreement. My claim to an exemption or 
discharge from those lands is, therefore^ in the words of 
the statute ^Walid and indefeasibW The principle is 
not time alone, but time and acquiescence* This enact- 
ment seems, at first, calculated to produce an impression 
favourable to the plaintiff's view ; but I admit the pro- 
priety of scanning carefully every part of the language of 
the enactment : and in doing so, I will assume only thus 
much to be clear, that evidence of the enjoyment of land 
tithe- free renders something ** valid and indefeasible ;** and 
then proceed to inquire what that something is. The 
subject of that predicate stands thus: ''All prescriptions 
and claims of or to any exemption from or discharge of 
tithe by composition real or otherwise." Prescription is a 
word of known legal import ; it means, pleading a certain 
title. The proof of it is a totally different thing : this law 
has declared what the proof shall be, viz., evidence of en- 
joyment of the land tithe-free for a certain number of 
years. The same remark may be made on a claim to 
exemption or discharge by composition real. The law has 
expressly declared, not merely what evidence shall be 
sufficient for establishing a claim, but that by which the 
claim shall be rendered valid and indefeasible. If any 
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other meaning be assigned to these words, it appears to me Lord Dernnan 
that the enactment would either be entirely inoperative or 
extremely mischievous ; inoperative, if it declares a right 
valid and indefeasible, only on the condition of its being 
proved so by the strictest legal evidence ; mischievous, if 
its sole effect was to require proof of mere enjoyment for a 
much longer period than was necessary in the former state 
of the law. I do not feel myself called upon to argue, that 
if any exemption or discharge which the land-owner had 
claimed in his declaration would have been sustained by 
evidence of enjoyment, it was equally competent for him to 
rest his case, at the trial, on that fact alone, without having 
stated, and without proving, any particular ground of 
exemption. I am not aware that any argument in the 
controversy hinges on this point. Having stated my 
opinion on the substance of the enactment, considered by 
itself, I proceed to observe on the reasons which have been 
assigned for construing it differently. They present 
themselves in a shape which entitle them to the most 
respectful attention, and have led me frequently to review, 
with the utmost diffidence, the conclusion to which I have 
come. They have appeared to my learned Brothers so 
powerful and weighty, as to require from them the able judg- 
ments just pronounced, and have been deliberately promul- 
gated by the eminent Judge in equity who has been so often 
mentioned. I am, happily, spared the delicate task of 
inquiring how far the decision of Wigram, V. C, in Salheld 
V. Johnson^ would be binding on this Court as an autho- 
rity, by His Honour'^s own statement, that he should be 
bound to come to that decision, whatever might be the 
judgment of this Court in the case now before us; and for 
this reason, because the facts of the two cases, as he says, 
differed materially, he declined to postpone giving that 
judgment. The different opinion, then, which I have 
formed, and am bound, in the discharge of my duty, to 
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Lord Denman, declare^ implies no conflict with the judicial authority of 
that eminent and distinguished person, who has but availed 
himself of an opportunity unnecessarily given during the 
discussion of one question for proclaiming his sentiments on 
another. His acute, ingenious, and practised mind cannot 
fail to throw light on any legal materials on which it may 
choose to exercise itself; and we may safely assume that 
nothing which can be effectually urged will have been 
omitted from his recorded judgment. The Vice Chancel* 
lor launches his dissertation on this point, by describing 
with accuracy and perspicuity the state of the law at the 
time that Lord Tenterden's Act passed. He observes, that 
there could be no exemption from tithe in the hands of a 
layman, except by proof, first, that the lands belonged to 
one of the greater monasteries at the time of the dissolu- 
tion ; and, secondly, that they were then held discharged 
of tithe; which second fact was proved in practice by a 
modern usage of non decimandi, from which, when not 
counteracted by evidence of contrary usage in earlier, 
times, exemption at the time of the dissolution was inferred. 
He then sets forth the preamble of the act, ^^ Whereas the 
expense and inconvenience of suits instituted for the re- 
covery of tithe may and ought to be prevented by short- 
ening the time required for the valid establishment of 
claims of a modus decimandif or exemption from or dis- 
charge from tithe.'' Then he recites the clause which I 
have already referred to, with the two different construc- 
tions applied to it, and declares that he cannot accede to 
that insisted on by the land-owner. Three arguments 
are then brought to bear against the latter construction, 
drawn respectively from the preamble, the enacting clause, 
and section 7. It would be unbecoming to declare any 
dissent from any of them, without fully stating my 
reasons ; but in the first place I venture to observe, that 
the first two arguments according to Wigram, V. C.'s 
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views, ought to have been one. If the enacting clause is j ^^ Denman, 
decidedly favourable to the tithe-owner's construction, ^* ^' 
the preamble may be fairly called in to aid that construc- 
tion ; it is only when the preamble is used to restrain, con- 
tract, or contradict the natural sense of the enacting part, 
that it can be consistently brought forward independent of 
it. There is something to excite surprise in a legal argu- 
ment which resorts to the whole bead roll of cases by 
which the preamble has been held to counteract the plain 
words of the enactment, and then branches off to the asser- 
tion that the preamble only forwards its plain meaning and 
express object. This is not mentioned by way of criticism 
on the logical arrangement of that able Judge, nor for the 
purpose of arguing at all ad homineni, but because, in 
dealing with the Vice Chancellor's deductions from the 
preamble, I must presume that the enacting part is con- 
sidered as pointing in a contrary direction. Besides, some 
may be convinced by the first argument, who hold the 
second to be erroneous ; and it is right to show, that, if 
the second be erroneous, the first cannot^ in my judgment, 
avail. For this purpose I must assume that the enactment, 
taken by itself, would enable the land-owner to set up 
enjoyment of the land tithe-free, as establishing its exemp- 
tion from tithe. But this, it is said, could never be de- 
signed by the legislature, because the preamble declares a 
completely different intention ; its purpose was merely to 
prevent the expense and inconvenience of suits for tithes, 
by shortening the time required for the valid establish- 
ment of moduses and exemptions. The learned Vice 
Chancellor then asserts that the cause of that expense and 
inconvenience, as proclaimed by the language of the pre- 
amble itself, was the length of time required for the valid 
establishment of a modus or exemption. Then, taking one 
step further^ he asks, what were the cases in which ex- 
pense and inconvenience were incurred? and answers. 
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Lord Denman, <* not certainly cases in which no legal claims of exemption 
from payment of tithe might be made ; for, except the 
cases in which the title to the lands was deduced from 
oae of the great monasteries, the enjoyment of land without 
payment or render of tithe for any length of time was 
wholly immaterial ; and neither expense nor inconvenience 
could be incurred in such cases." I cannot follow this 
reasoning, which declares length of time to be immaterial 
in all cases of exemption, and then shows a class in which 
the length of time is essential to the exemption. Again, I 
cannot agree in the fact, unless the word ** modus" is to be 
struck out of the clause ; for in cases of modus the length 
of enjoyment is all in all ; nor do I believe that any right 
of any description which originated in ancient times, could 
possibly be called into question, on which the mode of en- 
joyment for a long period may not become extremely 
material, especially when research, in one case, must go as 
far back as the reign of Elizabeth, and in another to the 
31st of Henry the Eighth. Where the identity of lands or 
the tithe-free boundary are in doubt, length of enjoyment 
must surely be decisive as to the right of any parti- 
cular individual. But, supposing always, (as I must again 
guard myself by repeating,) for the purpose of this argu* 
ment, that the enacting words are clear for exemption, I 
must say that there is no line of reason so dangerous as that 
which would deprive the statute law of its fair meaning, or, 
in other words, repeal acts of parliament by judicial con- 
struction, founded on the mere fact that the remedy pro- 
vided is supposed to be more extensive than the evil to be 
cured. It is enough to say, in general terms, on this 
doctrine, that the evil is but the motive for the legislation, 
and the remedy may both consist in avoiding, and also 
extend beyond the mere cure of that evil, by introducing 
every provision which the most comprehensive view of the 
law, the state of manners, and of society at large, may ap- 
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pear to render expedient. On the second argument, the ^^ Denman, 
wording of the preamble itself was ingeniously appealed to, 
in opposition to the sense contended for. It does not pro- 
fess to save expense in the conduct of suits for the recovery 
of tithes, but declares, that the expense and inconvenience 
of suits ought to be prevented. The suits themselves are 
the evil to be prevented, and they will be prevented by 
shortening the time required for the valid establishment of 
moduses or exemptions, and that time is effectually 
shortened by making them depend solely on the actual 
exercise and enjoyment for limited periods. I shall not 
repeat what I have said on the enacting clause itself ; but 
the Vice Chancellor declares, that it leads him irresis- 
tibly to the conclusion opposite to that which I have 
come to ; and his first step in this process is, that 
moduses and exemptions are spoken of together: he 
then asks, <* Could it have been intended that a modus 
bad on the face of it, as being desultory, uncertain, 
or otherwise invalid in law before the act, should be 
made valid under the operation of the act P*^ Surely the 
answer is as complete as easy. A modus bad on the face 
of it is no modus, and cannot be set up under any name. 
If the land-owner chose to claim, in his feigned issue, 
either a modus or exemption that could not be legal, 
instead of claiming it in a form that would be legal, or in 
general terms, and resting his proof of such good modus or 
exemption on evidence of money payment or non-payment, 
he must abide by the consequence of his own folly. But 
moduses and exemptions are affected by the act in the self- 
same manner. The render of modus is throughout made 
equivalent in its effect to enjoyment tithe-free. Let me 
then suppose a modus to have been paid for sixty years, 
and three incumbencies, and a suit for tithe to be brought, 
or an issue brought before a jury; the land-owner defends 
himself by this act ; but he is told. You have raised not 
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Lord Denman, even a prima facie case, for the modus is rank ; or, your 
primd facie case may be easily answered, by proving a 
time at which tithe was actually rendered; the time of 
Pope Nicholas, or when the minister's accounts are ren- 
dered, or the parliamentary survey was taken. He invokes 
the act for security, and claims to protect himself by the 
evidence which renders his claim '* valid and indefeasible" ; 
but inasmuch as exemption is not established by enjoy- 
ment, modus cannot be established by payment, and so the 
proof is of a money payment instead. But the act does 
not declare that proof of a money payment shall establish 
a modus; it requires payment of the modus, and this 
money payment cannot be a modus, because a modus must 
be from the time of Richard I. ; such modus is disproved 
by proof of payment of tithe in kind, within time of legal 
memory. I do not clearly understand whether the Vice- 
Chancellor makes any distinction in this respect between 
modus and exemption : if he does, there does not appear 
to me to be any foundation in the argument for the dis- 
tinction ; if he does not, the act becomes a dead letter, not 
only in reference to an important part of the question, but 
for all practical purposes. It is important to observe with 
reference both to moduses and exemptions, that the time is 
not, in the words of the act, the time during which pay- 
ment has been made on lands enjoyed tithe-free, but ^* the 
time required for the valid establishment^' of the modus, 
or exemption or discharge. Can the act, then, be supposed 
to recognize, as reasonable, the establishment of either, by 
any mode of proof which supposes the necessity of re- 
curring for that purpose to the times of remote antiquity, 
in which all becomes obscure and uncertain ? With per- 
fect truth it is said, that the modus or exemption is spoken 
of in the act as distinct from evidence to sustain it ; but 
the act was passed for the express purpose of making that 
evidence sufficient to sustain it ; to sustain any exemption, 
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discharge, or modus, prescribed for or claimed according I-ord Denman, 
to such origin as hy law it may have had, presuming the 
conclusion in fact of some such legal origin : the modus, 
from the fact of payment of the modus ; and legal exemp- 
tion from tithe by composition real, or otherwise from non- 
payment of any tithe during the specified period. The 7th 
section confirms the learned Vice-Chancellor in his view of 
the 1st It enacts, that in all actions and suits to be 
thereafter commenced, '^ it shall be sufficient to allege^ 
that the modus or exemption, or discharge claimed, was 
actually exercised or enjoyed for such of the periods pien- 
tioned in the act, as may be applicable to the case." His 
Honour does not understand '^ how a plea can be framed 
under the 7th section, which would avoid putting the right 
of exemption on some known ground ; and I know much 
doubt has been felt by pleaders of the highest order, 
whether such a plea could be framed in an action at law 
for tithes. This appears not to advance the argument, 
but to be only another mode of stating it ; for if evidence 
pf the payment of a modus, or of the enjoyment tithe^free, 
does, in the language of the statute, render the claim in 
those respective cases valid and indefeasible, an allegation 
of the fact to be made out by the evidence must be a good 
defence. In neither section does the statute contemplate 
any other answer to an allegation of this kind, than some 
previous exception, incapacity, disability, contract, agree- 
ment^ deed, or writing therein mentioned. But the 7th 
section contains also negative words, excluding ^^ any other 
matter of fact or of law, not inconsistent with the simple 
fact of the exercise and enjoyment of the matter claimed," 
and requiring that the same shall be specially set forth in 
answer to the allegation of the party claiming, and shall 
not be received in evidence on any general traverse or 
denial of the matter claimed. Here, then, in the 7th sec- 
tion, as also in the 1st, the matter claimed is the thing to 
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Lorf Denman, be sustained by evidence of enjoyment ; nothing is to de- 
stroy its effect, except qualification, in one way or the other 
of that enjoyment The phrase '* it *' indeed is not alone 
conclusive; for it is still open to inquiryt what is the 
** matter^ that must be claimed ; and the tithe-owner may 
argue that it is a certain species of exemption or discharge, 
traced up to a legal origin, requiring to be proved, in the 
first place, as introductory to the evidence of enjoyment 
mentioned in the statute. But the landowner, as it seems 
to me^ may build a much stronger argument on the entire 
silence of the statute on any such statement or proof; on 
the absence of all distinction between the various pos- 
sible grounds of exemption and discharge; and the nature 
of the evidence exclusively required to sustain the non- 
liability to tithe ; and on the anticipation of no evidence 
being adduced in reply, but such as goes to negative or 
explain the fact of payment in the case of a modus, or the 
fact of non-payment in other cases. The purpose has 
already been shown to be, according to the preamble, to 
shorten the time for the valid establishment of a modus or 
exemption, not the time necessary for raising the presump- 
tion of payment or non-payment. That purpose is indeed 
expressly contradicted by the enactment ; for the statute 
found the law requiring no specific time for creating the 
presumption, but introduced certain long periods as 
necessary to that end for those who received the benefit of 
the act. The time requisite to warrant such presumption, 
under the act, has been prolonged to the prejudice of the 
land-owner, and has given him no equivalent for that 
disadvantage, unless certain proof of antiquity, in the 
other ingredients of a modus or exemption, are dispensed 
with. 

None of the reasons, therefore, which have been pressed 
against the opinion which I originally formed, as to the 
operation of the act, have convinced me that it is not cor- 
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rect ; but it is much more fixed, by'tnature reflection, on Lord Denman, 

C J 
• a general review of the time and circumstances under which 

it passed ; nor can I be contented to rest the case in its 
present defensive position. Some few sentences must be 
devoted to this great subject) although utterly inadequate 
to a just consideration of it ; but we must not forget, that 
this act was introduced by Lord Tenterden in the House 
of Lords, not merely recommended by his mere individual 
sanction, but as emanating from a commission, which com- 
prised all the knowledge and wisdom of the distinguished 
Judges of all the superior courts of the realm, convened to 
advise remedies for the difficulties in the administration of 
justice, whether caused by wilful abuse, by questionable 
decisions, or by careless and ill-considered legislation. 
The most extensive grievance in our civil institutions, was 
the insecurity of property, for the want of a reasonable 
time of limitation. As early as the 13th year of Edward 
the First, parliament was aware of this want, and supplied 
it, by protecting possession when as old as the time of 
Richard the First against certain legal proceedings. By 
analogy to this enactment, the time of legal memory was 
fixed at the same period. By a singular oversight, it was 
forgotten, that to give effect to this principle, the continual 
lapse of time would require a shifting of the period ; and 
the preposterous negligence of succeeding ages left the 
same reign of Richard the First as the point from which 
legal memory must be taken. Thus, the limitation, which 
ought to have afforded no more than a reasonable time for 
dispossessed persons to advance their claim, was extended 
for six centuries and a half, and was daily increasing. It 
is hardly credible, that in the 19th century, juries were 
required to pronounce a verdict on oath, respecting matters 
full of difficulty, as they stood in the year of our Lord 
1189. What could follow but obscurity, confusion, liti- 
gation, and expense ? The limitation of actions for real 
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Lord Denmamf property, was the work of a later session, and of another 
hand ; but Lord Tenterden, in the last session of his 
attendance in parliament, introduced two measures with 
the same general object, and found the government and the 
legislature fully disposed to second his views. On the 1st 
of August, 1832, an act received the royal assent, " for 
shortening the time of prescription in certain cases," (2 & 
3 Will. 4, c 71,) whereby much litigation was saved in re- 
spect of rights of way, rights of common, and other ease- 
ments, by making the enjoyment for certain periods con- 
clusive proof of the right. The leading feature of it was, 
enjoyment as of right : that is, of such a nature, that its 
origin could be reasonably referred to nothing but the 
right, although not capable of being exactly described. 
And on the 9th of the same month, the present act became 
law, by the title, " An act for shortening the time re- 
quired in claims of modus decimandi, or exemption from 
or discharge of tithe." Now the recommendation of the 
commissioners on which the former act was founded, com- 
mences with this sentence, — '* We propose that legal 
memory, with respect to this species of property, shall 
always be taken to be sixty years ante litem motem ; or 
rather, that adverse enjoyment during the period, shall be 
conclusive evidence of the right to such profit or ease- 
ment.". They proceed, *' without making adverse enjoy- 
ment during the new period of limitation, conclusive 
evidence of the right, comparatively little advantage would 
arise from the reduced limit of legal memory." If the 
principle of legalizing possession after a certain length of 
enjoyment, being, in truth, the principle on which all 
property ultimately rests, was fit to be applied to other 
cases, it was most eminently beneficial and needful in respect 
of tithe. And this important matter was thus treated by 
the same commissioners — (to quote a small part of that 
which they brought forward on the subject) — * As the 
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law now stands, non-payment of tithe for any period, J;"'^ Denman, 
however long, is no ground of exemption. In this respect, 
an unjust advantage is practically enjoyed by the Church. 
The general rule, that long usage may have had a legal 
origin, is here neglected. The usage is presumed to be 
wrongful, and the burthen is cast on the party in whose 
favour it is, to support it by strict legal evidence. This 
is difficult, in proportion to the length of time the usage 
has subsisted ; and the title which ought to be the safest 
is the most insecure." They proceed : — " We see no 
objection to enacting, that where there has been non-pay- 
ment of tithes as of right for a certain number of years, 
and during a certain number of incunabencies, such non- 
payment alone shall be sufficient to establish the exemp- 
tion." They still proceed to observe ; '* when these 
customs exist, they ought to be respected, as much in the 
right to tithes in kind, where there is no modus, as in the 
right to the soil itself. We think, with respect to moduses 
and exemptions, a reasonable period of actual enjoyment 
may be safely assumed as the criterion of the rights of the 
clergy and the laity." They observe also, in very striking 
language, to quote which would lead me to a very con- 
siderable length, upon the bitter hostilities introduced into 
the most sacred relations of mankind, by the unfortunate 
differences which had existed in respect to tithe. The act 
of the 2 & 3 Will. 4, c. 100, applies an effectual remedy to 
these widely spread evils, if construed with a prudent 
avoidance of difficulties that belong to antiquarian re- 
searches on such a subject, substituting the same simple 
criterion of rights which was adopted in other cases : 
namely, the manner in which the parties interested had 
understood and enjoyed them. But if the other construc- 
tion is adopted, the land-owner is not secured from obso- 
lete pretensions in the enjoyment of his property, as he and 
his family have always been known to enjoy it ; nor is the 

i2 
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Lord Denman* clergy relieved from the temptation of ^reviving them after 
a lapse of centuries, during which they had lain dormant, 
either prudently or deliberately resigned, from the con- 
sciousness that they no longer existed as matter of right, 
although the language of old documents, and presumptions 
made by law in favour of the Church, might leave the 
ground of exemption susceptible of no direct proof. The 
great importance of permitting the land-owner to enjoy 
his actual exemption as of right, without defining that 
right and proving it as defined, is not apparent at the first 
glance. A case like the present brings it into full view. 
Here is all the evidence of exemption to which the law 
attaches its valuable privileges; but, according to the 
argument, it goes for nothing, because the land-owner 
makes a bad guess in the dark on a matter of antiquarian 
curiosity. He plainly establishes an exemption for sixty 
years, or six times sixty years ; but he has committed 
himself to some theory respecting its origin, which he can- 
not fully substantiate. He forfeits, as the penalty of his 
mistake, the boon conferred by the statute. He is the 
most unfortunate victim of ill-digested legislation ; from 
too little or perhaps too much care in composing the 
structure of its sentences, he will lose the benefit of this 
act, that benefit being its direct, avowed, and only useful 
object. I cannot forbear to mention that a learned gentle- 
man particularly well versed in the law, Mr. Eagle, who 
had been consulted by Lord Tenterden in preparing the 
draft of this statute, but not in respect of the alterations 
which it underwent in its progress, pointed out numerous 
imperfections, real or supposed, which he deemed to remain 
in it, and in some of its consequences, as he thought, so 
injurious to the land-owner that he argued for its total re- 
peal ; yet he expressed no doubt that the right for the 
future was made by the statute to depend on the exercise 
and enjoyment for the past. Four years after this act 
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became law, the great measure for the commutation of Lord Denman, 
tithe became the law of the land, 6 & 7 Will. 4, c. 61. ^*^* 
Many sections of this act refer to the exemptions from 
tithes; the 21st section requires a form of parochial assess- 
ment to be employed, setting forth, among other things, 
whether any and what lands of the parish are to have been, 
under any and what circumstances exempt from payment 
of any and what tithe. The 49th section provides, that 
nothing in that act shall revive any right to tithe, which is 
now or hereafter shall be barred " by any law in force for 
shortening the time required in claims of modiia decimandi, 
exemption from or discharge from tithe, or for the limita- 
tion of actions or suits relating to real property." Here 
are the very words of Lord Tenterden's act reversed, and 
to them is attributed the *' barring of the right to tithe." 
Is it possible to say that the legislature did not mean the 
right to be barred by the evidence of enjoyment, that is, 
the evidence of payment of modus or proof of actual ex- 
emption for the time required ? The duty of the commis- 
sioners is to award to the clergyman the rent-charge for 
which his tithes are commuted. If tithes were received, 
this is no difficult calculation. If an exemption is claimed, 
there are to inquire whether it has existed ; and so far as 
it has actually existed, it will still be proper to ascertain 
the facts and circumstances attending it, as they may bring 
the case within some proviso or exception ; but I cannot 
believe that proof of actual exemption is to have the effect 
assigned to it by the result of any speculation in which the 
commissioner may indulge respecting its origin ; or that 
the facts and circumstances of exemption are words at all 
descriptive of such an investigation. I may be thought to 
have dwelt too long on extraneous circumstances, which 
preceded, accompanied, and followed this great act. They 
are sometimes dangerous guides in a judicial construction 
of documents which ought to speak for themselves, yet 
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Lord Denman, when the Vice- Chancellor declared his belief, that the con- 
C. J. . . 

struction which seems to me correct, " would sweep from 

the Church by a side wind a material branch of its re- 
venues,'" I think the history affords legitimate proof, that 
its object was announced beforehand, and must have been 
fully understood in both houses of parliament when they 
adopted the measure. The Church was not taken by sur- 
prise ; but, represented by some of her ablest prelates, and 
defended in the highest places by a powerful band, not 
more distinguished for learning than for attachment to her 
interest, she wisely made a willing sacrifice of some por- 
tion of her temporal revenue to charity, religion, and 
peace. 

This difference of opinion between any of my learned 
Brothers and myself, must be felt by me as a misfortune ; 
and, in the present case, I confess it, it gives me the deep- 
est concern. We all unite, however, in the wish that the 
question should be carried forwards to some higher tribu- 
nal ; and as no means for doing this has occurred to us but 
by ordering a new trial, I understand that my Brother 
Coleridge withdraws his opinion, in order that the case 
may proceed. All the facts, however, are undisputed, and 
we expect that no further expense should be incurred in 
trying it ; and some expedient for raising a legal question 
may be easily framed, such as stating a case, and supposing 
a bill of exceptions to have been tendered to the learned 
Judge below. 

Rule absolute accordingly. 



131 



IN CHANCERY. 

Salkeld v. Johnson. 

G&py of the Opinions of the Judges of the Court of 
Common PlecLS, 

We are of opinion, that according to the true construc- 
tion of the statute 2nd and 3rd W. 4, c. 100, a valid and 
indefeasible prescription or claim of exemption from or 
discharge of the tithes enumerated in the case sent to us 
cannot be sustained under the circumstances therein stated. 

N. C. TiNDAL. 

C. Cresswell. 
We are of opinion, that according to the true construc- 
tion of the 2nd and 3rd W. 4, cap. lOO, a valid and 
indefeasible prescription or claim of exemption from, and 
discharge of the tithes, mentioned in the question, can be 
sustained under the circumstances, and for the lands men- 
tioned in the case. 

Thos. Coltman. 

William Erle. 

Upon the general question proposed to us by the Lord Tindal,C. J. & 
Chancellor, my brother Cresswell and myself are prepared, 
though with considerable diffidence when we perceive two 
of our brethren have arrived at an opposite conclusion, to 
certify our opinion to his Lordship, ^^ That according to 
the true construction of the statute 2nd and drd Wm. 4, 
c. 100, a valid and indefeasible prescription or claim of 
exemption from, or discharge of, the tithes enumerated in 
the case sent to us cannot be sustained under the circum- 
stances therein stated." And we now proceed, as concisely 
as possible, to state the grounds upon which that opinion 
rests. 
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Tindai,c.j. & The Statute proposes to alter the law in two cases, 
Cre8well,j. which at the time of passing the act were distinguished 
from each other in a very important particular, namely, 
the case of a claim of amodus decimandi, and the case of a 
claim of a total exemption from and discharge of tithes, 
and the nature and object of that alteration is stated in 
the preamble of the act to be ^* the shortening the time 
required for the valid establishment of the claims in each 
respective case.'* Now the distinction between the two 
cases, as the law stood at the time of passing the act, was, 
that the claim to exemption from the payment of tithes in 
kind upon the ground of a modus decimandiy could be esta- 
blished by the simple proof of the constant and unvarying 
payment of the modus in lieu of tithe as far back as the 
time of legal memory extended ; whilst the claim to an 
entire exemption from or discharge of tithe of land in lay 
hands, could not be established by the simple proof of the 
non-payment of tithes, or any equivalent for the same^ for 
the whole period which has elapsed since the time of 
legal memory ; but proof must also have been given of the 
legal ground upon which such exemption rested, that is, 
that the lands had been parcel of the possessions of one of 
the greater religious houses dissolved by the statutes t31 
Henry 8th, c. 13, and 32 Henry 8th, c. 24, and had been 
holden by them from time immemorial, discharged from 
the payment of tithes. 

In the case, indeed, of an exemption from tithes on the 
ground of a composition read, tho proof of the non-payment 
or non-render of tithes would be sufficient if it went back 
to a time prior to the restraining statute i3th Elizabeth, 
c. 10. But still the deed of composition must be proved, 
or it must be inferred from the evidence produced other 
than mere evidence of enjoyment without payment of 
tithes, that such deed had once existed. 

In the one case, therefore, time of enjoyment, and time 
only, was the object of inquiry ; in the other, not only time 
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of enjoyment, but the legal ground of exemption also; the TindaUC. J.& 
law not acknowledging the validity of an exemption from '®'^® ' 
tithes upon the mere ground of non-payment which was 
expressed in the common maxim, " Modtis de non deci- 
mando, in laicis non valetP 

And the question upon the statute comes to this, whe- 
ther the intention of the act, to be collected from the 
words of it, is to place the two claims precisely on the 
same footing in respect of the evidence necessary for the 
support of each respectively, differing as they did respec- 
tively at the time of passing the act in the exigency of the 
])roof required by law to establish their existence. 

There can be no doubt but that it was perfectly com- 
petent for the legislature so to have enacted, and it may 
be fairly argued that such a provision would have been 
useful; and further it may perhaps be surmised, from the 
fact of the statute having been brought into parliament on 
the recommendation contained in the report of the com- 
missioners of the law of real property, (cited by Lord 
Denman in his judgment in Fellows v. Clay^ 4 Queen's 
Bench Reports, 357,) that such was the real intention of 
those who prepared the statute ; and it must be admitted 
that the opinion of the commissioners upon that point is 
expressed in terms free from all ambiguity. But we are 
not at liberty to infer the intention of the legislature from 
any other evidence than the construction of the act itself ; 
and indeed, if we were allowed to draw any inference from 
the comparison between the language of the report and 
that of the legislature, the more legal inference is, that the 
marked distinction observable between the two could not 
have been the result of accident, but must have been 
advised and intentional. At all events, if the legislature 
meant to effect what the commissioners advised, it seems 
to us that it is placed in the predicament, ^< quod voluit^ 
non dixit J^ 

It appears to us, that upon the proper construction of 
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Tindai, c. J. & this act, Dothing more is effected than the shortening of 
' ' the time required for the valid establishment of the claim 
in each respective case ; but that in the case of a claim for 
the total exemption from or discharge of tithes, the legal 
ground upon which such claim is founded must still be 
stated and proved, as before the passing of the act. 

The first section of the act, after the preamble, which 
declares the general object of the legislature to be the 
prevention of expense and inconvenience of suits instituted 
for the recovery of tithes, " by shortening the time re- 
quired for the valid establishment of claims of a modus 
decimandij or exemption from, or discharge of, tithes," 
proceeds to shorten the time which before was necessary 
to sustain each of such claims by enacting that all pre- 
scriptions and claims of or for a modus decimandi, or of 
or to any exemption from or discharge of tithes, by com- 
position real or otherwise, shall in future be sustained and 
be deemed good and valid in law, upon evidence of the 
length of enjoyment stated in the act. This enactment 
applies in all its terms equally to both cases, and the 
words used in the act have their full force and operation 
given to them in both cases by shortening the time in each. 

And it seems to us to be contrary to all analogy, that 
after the words of the statute have been allowed force and 
operation equally affecting and governing the two subject 
matters to which they apply, they should be allowed a 
second force and operation applying to one of those subject 
matters only : and after they have been held to shorten 
the time of prescription, both in. the case of a modus 
dedmandi, and of a claim of total exemption from tithes, 
they should be allowed the further or second operation of 
giving to the claim of a total exemption a quality and 
existence in point of law, which it never had before, that 
is, that the words of the act should indirectly have the 
effect of making a modus de non decimando^ a good 
modus. For there are no words in the first section which 
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point to the dispensing of any proof which was before Tindai, C. J. & 
held necessary, except proof of the length of enjoyment ; "^^^^^ ' 
and no words which show that such proof of enjoyment as 
the act requires shall alone and of itself be sufficient to 
support the latter claim. Looking, therefore, to the pre- 
amble and the words of the first section of the act, we 
think that the legal construction to be put upon them is, 
that the act shortens the time only, but leaves all other 
proof necessary as it was before. 

It further appears to us, that if the legislature had 
intended so important an alteration in the legal interests 
of tithe-owners and land-owners, with respect to the claim 
of total exemption from or discharge of tithes, as is now 
contended for, the intention to make such alteration would 
have been more clearly explained ; for it is to be observed, 
that amongst the very numerous claims for total exemption 
from tithes set up throughout the kingdom, very many of 
them (and the proportion of such to the whole number of 
claims is immaterial to the argument) must from necessity 
be incapable of being supported, from the want of proof, 
of any legal foundation ; such is the inference to be drawn 
from experience with respect to the numerous cases which 
have been brought into courts of justice. And it seems 
scarcely reconcileable with a just regard to existing rights 
to place all claims for total exemption and discharge 
throughout the realm, without any distinction whether 
well or ill founded, precisely on the same level, by making 
the enjoyment of such exemption for the statutory period 
equally efficacious as to all. It was certainly to be ex- 
pected, that if the legislature had intended so important 
an alteration in the rights of parties, it would not have 
been left to a silent and doubtful inference, but have been 
made the subject of express enactment. 

Upon the construction, therefore, of the first section, 
that is, the principal one which bears upon the point in 
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Tindal, C.J. ft dispute, we think the time of enjoyment necessary for the 
' ' establishment of an entire exemption and discharge from 
tithes is shortened, but no other alteration made. 

The second section confirms and makes valid every 
decree of a court of equity in a suit to which the ordinary, 
patron, and incumbent were parties, and which has not 
been set aside or departed from, in which cases it must be 
observed, that no decree can have been obtained before 
the act without proofs not only of the length of enjoyment, 
but of the legal ground of the exemption, whether founded 
on composition real or the discharge of abbey lands. 

The 3rd and 4th sections do not appear to furnish any 
material observation with respect to the proper interpreta- 
tion of the statute. 

The 5th and 6th sections apply solely to the time during 
which the enjoyment has taken place. 

The 7th section appears to us to be quite consistent 
with that construction of the act at which we have arrived. 
It enacts that in all actions and suits to be commenced in 
future, it shall be sufHcient to allege that the modus, or 
exemption, or discharge claimed was actually exercised 
and enjoyed for such of the periods as are applicable to 
the particular case. There is nothing in this section, or in 
any part of the act, to give a new force to the word 
'* modus," or to the words '* exemption or discharge," or a 
force in any way diflFerent from that which they before 



In pleading, therefore, the modvs iecimandi must be 
described in the same terms in which a modus was re- 
quired to be described at the time of passing the act, and 
so also the exemption or discharge from tithes, must be 
described in pleading as it was described before. 

The statute does not empower the party to plead in the 
latter case the mere non-payment of tithes during the 
period of time stated in the act, it only substitutes the 
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pleading of the time required by the act as the time Tindal, C.J. & 
"during which the exemption or discharge claimed** has ' 

been actually enjoyed, instead of pleading the exemption 
to have been enjoyed during time immemorial. 

The statute further proceeds to state, that if the oppo- 
site party intends to rely on any proviso, &c., contained in 
the statute, " or any other matter of fact or law not incon- 
sistent with the simple fact of the exercise and enjoyment 
of the matter claimed, (i.e. either the modus decimandi or 
the modtcs de non decimando, or the composition real,) 
^the same shall be specially set forth in answer to the 
allegation of the party claiming. 

The 8th section has no bearing on the point in question, 
nor affords any inference as to the construction of the act 
either way. 

Thus far the case rests upon reasons which are appli- 
cable generally to all claims of a modtcs decimandi^ or an 
exemption from or discharge of tithes. But it is to be 
observed, that in the present case the claim is not of an 
exemption from the payment of tithes generally, but only 
from the payment of tithes of certain particular things ; 
and it may be well doubted whether the statute has any 
application to such a state of things, for the evidence 
therein required is '* of the enjoyment of the land without 
payment or render of tithes, money, or other matter in 
lieu thereof.*' Whereas the land in question has not been 
enjoyed without payment or render of tithes, although the 
tithes in question have not been rendered, nor has any 
money or other matter been paid or rendered in lieu 
thereof. 

But without referring to this particular ground, for the 
reasons above given, we think the certificate ought to be 
made in the terms above stated. 

N. C. Tindal. 
C. Cresswell. 
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Coitman, J. J 3^1 of opinion, that according to the true construction 

of the act of the 2nd and 3rd William the 4th, cap. 100, 
intituled, " An act for shortening the time required in 
claims of modus decimandi^ or exemption from or dis- 
charge of tithes" — a valid and indefeasible claim of ex- 
emption from or discharge of tithes of turnips, potatoes, 
cabbages, tares, grass, clover, rye grass, saintfoin, and 
other artificial grasses not made into hay, but used as and 
for green fodder, or carried off the lands in a green state, 
and other green crops, and of the agistment of barren and 
unprofitable cattle, can be sustained under the circum-, 
stances mentioned for the lands in the parish of Crosby- 
upon-Eden, in the occupation of the defendants. 

It having been thought fit, in the present case, to give 
reasons at length, I proceed to subjoin those which weigh 
with me. 

If the enacting clause of the statute is read without the 
preamble, it appears to me that it is express, and not 
subject to any ambiguity. For the avoiding of confusion, 
it will be proper to consider the matter separately, as it 
relates to a claim [of modus decimandi^ and to a claim of 
exemption : and first, the case where tithe is demanded by 
the King or the Duke of Cornwall, or by any lay person 
not being a corporation sole, or by any body corporate of 
many, whether temporal or spiritual. The enactment, as 
it relates to such a case, omitting all other matters, stands 
thus : ** All prescriptions and claims of or for any modus 
decimandiy shall be sustained and be deemed good and 
valid in law, upon evidence showing the payment or render 
of such modus for the full period of thirty years next 
before the time of such demand, unless the actual payment 
or render of tithes in kind, or of money or other thing 
differing in amount, quality, or quantity, from tne modus 
claimed, shall be shown to have taken place at some time 
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prior to such thirty years, or it shall be proved that such Coltman, J. 

payment or render of modus was made by some consent or 

agreement expressly made or given for that purpose by 

deed or writing ; and if such proof in support of the claim 

shall be extended to the full period of sixty years next 

before the time of such demand, in such cases the claim 

shall be deemed absolute and indefeasible, unless it shall 

be proved that such payment or render of modus was 

made by some consent or agreement expressly made or 

given for that purpose by deed or writing. 

Now, a claim to a modus, or anything else which may be 
demanded, cannot be sustained by evidence of anything 
less than that which shows a title to the thing demanded ; 
therefore, when the act says that a claim of modus shall be 
sustained by evidence showing the payment or render of 
such modus for thirty or sixty years, it follows, by a 
necessary implication, that payment for thirty or sixty 
years makes a title, in all cases to which the act applies, 
defeasible only in the way pointed out in the act. 

This view of the 1st section is quite in accordance with 
the 7th section, by which it is provided that in all actions 
and suits to be commenced after this act shall take effect, 
it shall be sufficient to allege that the modus claimed was 
actually exercised for such of the periods mentioned in 
this act as may be applicable to the case. Now, it surely 
cannot be sufficient to allege, in pleading, anything less 
than that which amounts to a title ; if this be so, the 7th 
section leads to the same conclusion as the 1st section, that 
a payment of a modus for a limited time constitutes a 
valid title. 

Is there anything to be found in the preamble to the 
act which militates against the view of the subject which 
is here presented ? 

The preamble, as far as it relates to a claim of modus is, 
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Coltman, J. *' Whereas the expense and inconvenience of suits insti- 
tuted for the recovery of tithes may and ought to be 
prevented by shortening the time required for the valid 
establishment of claims of a modus decimandu* The 
construction I have been presenting does effectually shorten 
the time necessary for the valid establishment of a claim 
of modus, and does tend to prevent both the expense and 
inconvenience of suits instituted for the recovery of tithes, 
and the preamble and enacting clauses appear to be in 
perfect harmony with each other, as far, at least, as they 
relate to that claim ; and it seems to me, therefore, that 
there is no reason why the preamble should have the effect 
of restricting the natural import of the enacting clause 
relating to claims of modus. 

But it has been objected, that by the same mode of 
reasoning, every payment that has been made for the term 
of years limited by the act, may be contended to be 
valid, however objectionable in point of law it may be ; 
and it is assumed, that such could not be the intention of 
the act of parliament, and that a construction leading to 
such a conclusion ought not to be admitted. 

I do not know that, in construing this act of parliament, 
we are warranted in assuming any other intention than 
what is to be collected from the terms of the act, and from 
the terms of any other acts in pari materid. If it is to be 
assumed on any general supposed ground of expediency 
or probability, that the act cannot have meant to render 
any kind of modus which had been actually paid for the 
limited term valid, it may well be doubted whether the 
assumption is warranted by what is known of the inten- 
tions of the framers of the act, and the reports of the 
commissioners, whose suggestions are supposed on good 
grounds to have led the way to this act, such considera 
tions must therefore be dismissed, and the act itself be 
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looked to; and it seems to me that it was clearly the Coltman, J. 
intention of the act to remove some at least of the objec- 
tions which, at the time when the act passed, were valid 
objections to the validity of a modus. 

Thus, for instance, all objections founded on the score 
of rankness, or on the ground that the articles covered by 
the modus, have been introduced within time of legal 
memory, seem to vanish, even on the theory of those who 
adopt the restricted construction of the statute, depending 
as they do merely on a question of time. It may, per- 
haps, not follow necessarily that every payment which has 
been paid for the limited number of years, under the 
name of a modus, must be considered as valid if it is 
deficient in those essential requisites which are necessary 
to constitute a modus. For it is a modits decimandi 
which the act professes to deal with; and it may with 
some reason be contended that the act applies only to such 
a pa}' men t as may reasonably be considered as a modus. 
For a modus decimandi being a payment in lieu of tithes, 
unless the payment is made for the benefit of the person 
to whom decima are due, it may be fairly argued not to 
be a modus decimandi^ and so not within the purview of 
the statute ; as, for instance, if a man sets up a modus, 
that he is bound, by the tenure of his land, to repair the 
nave of the church, or that he pays five shillings yearly to 
the parish clerk, or that the tenants of a manor pay such 
a rent to the lord, and therefore ought to be discharged of 
tithes, or that he maintains a chaplain in the church of 
D — , without showing that it is within the parish, (all 
such instances, with others of the same sort, are collected 
in Com. Dig. Fit. Dismes. E. 15), it may reasonably be 
urged that such claims are not claims of a modus deci- 
mandi within the meaning of the statute, or entitled to its 
protection. 
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Coltman, J. That some questions of nicety and difficulty should arise 

in determining whether a particular payment should be 
considered as a modus decimandi within the meaning of the 
statute is what might be expected. And by the 7th sec- 
tion of the act, it is provided, that if the other party shall 
rely on any proviso, exception, incapacity, disability, con- 
tract, agreement, deed or writing, in the act mentioned, or 
any other matter of fact of law, not inconsistent with the 
simple fact of the exercise of the matter claimed, the same 
shall be specially set forth in an answer to the allegation 
of the party claiming ; from which it appears, that the act 
contemplates the possibility that matter of law may be set 
up in answer to a plea which sets up the actual payment 
of an alleged modus for the specified number of years. 

The result of this examination, as it strikes me, is that, in 
the case of what is properly to^be called a modus decimandi 
payment for the limited number of years is a title; 
whether every payment made in the name of a modus is to 
be considered as a modus decimandi, within the purview 
and protection of the statute, may be a question in some 
cases, but it is one which it is not necessary to decide upon 
in order to arrive at a solution of the present question. 

To proceed to the cases described in the statute as claims 
of exemption or discharge of tithes by composition real or 
otherwise. In reference to these exemptions on which the 
present question more directly turns, the enacting clause, 
(omitting so much as relates to modus) stands thus. Be it 
enacted that all prescriptions and claims of or to any ex- 
emption from or discharge of tithes by composition real or 
otherwise, shall in cases where the render of tithes in kind 
shall hereafter be demanded by the king, or the Duke of 
Cornwall, or by any lay person not being a body corporate, 
or by any body corporate of many whether temporal or 
spiritual, be sustained and be deemed good and valid in 
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law upon evidence shewing the enjoyment of the land with- Coltman, J. 

out payment or render of tithes money or other matter in 

lieu thereof for the full period of thirty years next before 

the time of such demand, unless the render or payment of 

tithes, or of money, or of other matter in lieu thereof shall 

be shewn to have taken place at some time prior to such 

thirty years, or it shall be proved that such enjoyment was 

had by some consent or agreement expressly made or given 

for that purpose by deed or writing ; and if such proof 

in support of the claim shall be extended to the full period 

of sixty years next before the time of such demand in such 

cases, the claim shall be deemed absolute and indefeasible, 

unless it shall be proved that such enjoyment was had by 

some consent or agreement expressly made or given for 

that purpose by deed or writing. 

I have already pointed out the grounds on which it ap- 
pears to me that in cases of modus the act has made the 
limited number of years a title, and on the same ground 
which it is unnecessary to repeat, it appears to me that the 
act has made non-payment for the limited term a title to an 
exemption. 

It is objected that the enacting clause of the statute is 
not intended to embrace and apply to every case of non- 
payment, but only to certain cases such as Abbey lands, 
composition real, &c. ; and that none others are within the 
purview of the act, and the argument rests on the words of 
the preamble " claims of exemption by composition real or 
otherwise " which must it is said be understood in a re~ 
stricted sense, and must be confined in point of construction 
to such claims as have had a legal origin. Indeed the 
restriction to be available for any practicable purpose must 
be carried further. For as every eocemption from tithe may 
have had a legal origin^ the argument must be that the ap- 
plication of the statute is to be confined to such cases as 
can be shewn in evidence to have been founded on a com- 

k2 
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Coltman, J. position real or on some other legal ground of exemption, 
and, therefore, in order to make out an exemption by non- 
payment, it must be necessary to prove in every case 
where a claim of exemption is to be made out under the 
act, not only the fact of non-payment, but also the ground 
of exemption as that there was a composition real, or that 
the lands are abbey lands, and so forth. But when I look 
at the first section to see what evidence is to be given in 
support of a claim of exemption, or to the 7th section to 
see what is to be alleged, I see no intimation whatever that 
any proof or allegation is requisite, that any deed of com- 
position was ever made, or that the lands were ever abbey 
land, but on the contrary, an express statement that it 
shall be suflScient to allege the fact of non-payment. 

It is clear then, as it seems to me, that cases which are 
within the act are by the express words to be sustained by 
proof of non-payment only, and I am, therefore, unable to 
see with what consistency any cases can be considered as 
excluded from it, inasmuch as the same allegations could 
be made, and the same proof given in their case as the act 
declares to be sufficient in the case of claims of exemptions 
admitted to be within the act. 

It may be urged that the eflRect of this mode of constru- 
ing the statute will be to give validity to claims which 
ought not in justice to prevail, creating a new head of ex» 
emption and in eflRect enabling a layman to prescribe in non 
decimando. 

It cannot, I think, be denied that the injustice suggested 
may follow in some instances, though I apprehend such 
instances would be rare. 

The rule that a layman cannot prescribe in non deci- 
mando has been so long established, and so universally 
known, that few cases ran be supposed to have existed at 
the passing of the statute in which tithes had remained 
unpaid for a long series of years, unless there had been 
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originally a real foundation for the exemption. An evil of Coltinan,J. 
an opposite kind did, I believe, frequently exist, and was I 
apprehend the real evil the statute was designed to meet, 
namely the eases where a legal exemption had existed, but 
the proof of it was lost, or was attended with great ex- 
pence and inconvenience. That the evidence of such a 
well founded claim to exemption had been lost in process 
of time and in subdivision of properties was I conceive a 
matter of frequent occurrence, and if in some cases injustice 
is done on the one hand, a great amount of injustice is 
prevented in many others. The objection made to the 
construction of the act on this ground is equally applicable 
to all the statutes of prescription. In all such cases an 
injustice may be said to be done to the party who has a 
good right, but which is barred by the statute. But the 
balance of justice and convenience is found to be the other 
way, and on the whole it is most for the general interests 
of society that possession and enjoyment for a length of 
time should be looked to as the safest evidence of men's 
rights, and such I conceive to have been the intention of 
the statute. The possibility, therefore, of some cases of 
injustice incidentally happening ought not to lead to any 
straining of the words of the statute from their natural 
import. 

If a more limited construction of the Act is adopted, and 
it is held to have no operation but that of bringing down 
the time of prescription from the 1st Richard Ist to the 
time mentioned in the statute, or in other words, that non- 
payment for the limited time is to be taken as conclusive 
proof that tithes have never been paid since the 1st Richard 
the 1 st, which as far as I understand it, is the construction 
of those who adopt the restricted construction, its operation 
with respect to claims of exemption will be reduced within 
very narrow limits. 

If we take the case of a composition real in which it was 
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Coitman.j. necessary to prove when the title-owner was a spiritual 
person, the existence of a deed erf composition made before 
the I3th Elizabeth, and a compensation made to the tithe- 
owner and his successors, and to show a connexion between 
the supposed deed, and the compensation given in lieu of 
tithes to the spiritual tithe-owner, is it still necessary to 
prove in addition to non-payment for the limited time the 
existence of a deed and of a compensation made to the 
tithe-owner, and to shew the connexion of the supposed 
deed and the compensation. If such proof is requisite 
(and such is the contention of those who uphold the re- 
stricted construction) I do not see how any claim to 
exemption by compensation real can be brought within the 
benefit of the statute. For the statute only declares 
claims to exemption by compensation real to be valid, on 
evidence shewing the enjoyment of the land without pay- 
ment or render of tithes money, w other matter in lieu 
thereof^ for the limited time. The very circumstance, 
therefore, which would on this construction of the statute 
be necessary to be proved in order to establish a claim of 
exemption, namely the compensation to the tithe-owner, 
would exclude the party proving it from the benefit of the 
statute. The consequence would be that all that conflict 
of evidence would be let in, and all the expence and incon- 
venience incurred, which it was the object of the statute to 
prevent. 

Again, I would consider the case of a claim of exemption 
of lands as being abbey lands, as for instance, lands be- 
longing to the Cistercians, a case clearly within the statute. 
It was necessary in such case to prove that the abbey was 
one of the greater abbeys, and that the land belonged to 
the abbey at the time of the dissolution, and further that 
it had belonged to them at the time of the Council of 
Lateran, the latter being often inferred from non-payment 
in modern times, but subject to be rebutted by adverse 
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proof since the statute, and adopting the restricted con- Coltmaii,J. 
struction of it, evidence of non-payment for the time 
limited might be conclusive evidence by force of the 
statute of non-payment from the time of 1st Richard the 
1st. Would it also be evidence that the lands belonged to 
the abbey before the Council of Lateran, or must that fact 
like the possession of the land at the time of the dissolution, 
still be proved and be open to controversy and adverse 
proof? undoubtedly it must, unless the payment for the 
limited time is made by the act, conclusive proof, not only 
of the non-payment from the time of Richard the 1st, but 
also conclusive proof of every inference which can be 
drawn from the fact of non-payment. Unless the act has 
said this, it has done very little towards eflTecting its pro- 
fessed object. I am at a loss to see anything which war- 
rants us in so reading the statute. The statute has not, 
as it appears to me, said this, but it has said what is more 
definite and more effectual, it has stated not what shall 
be evidence in support in part the claim of exemption, 
but on what evidence the claim of exemption shall be 
sustained and deemed good and valid in law. 

The preamble of the act of Parliament has been referred 
to as being at variance with the construction I hiive 
suggested as the proper one. There is some incorrectness 
in the terms of the preamble as applying to a claim or 
exemption, since in the expression that the expense and 
inconvenience of suit ought to be prevented by shortening 
the time required for the valid establishment of claims of 
exemption or discharge of tithes, it is implied that as the 
law then stood there was a certain length of time, by which 
an exemption might be established but that the time was 
too long, and ought to be shortened, whereas the law was 
undoubtedly otherwise in the case of laymen. But, not- 
withstanding this inaccuracy of expression, there is no 
incongruity between the preamble and the enacting clause 
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Coltman, J. as I construe it, the enactments fully effectuate the objects 
recited as being desirable, they provide for the valid estab- 
lishment of claims of exemption within a moderately short, 
though not properly speaking a shortened time, and tend 
effectually to diminish the expense and inconvenience of 
law-suits. 

It has been supposed that if the construction of the first 
section of the act is what I have suggested, the second 
section of the act is unnecessary, but I think, with submis- 
sion, such is not the case. That section was intended to 
provide for the case where a composition real made after 
the 13th Elizabeth had been confirmed by a decree of a 
Court of Equity, such a composition, though confirmed by 
the court, could have no legal validity before the present 
statute, nor would it be within the provision of the 1st sec- 
tion as the production of the deed of composition would 
take it out of the operation of that clause. 

There is therefore a necessity for that clause if such com- 
positions were intended to be made valid. 

Neither can I see any difficulty in framing a plea under 
the statute, if the defence to a demand of tithes were to be 
expanded on the record, as it must on principle be sufficient 
to state what the act has made a valid title, and which the 
act has declared it shall be sufficient to allege. 

In what I have stated above, reference has been made 
principally to the case of tithes demanded to the King, the 
Duke of Cornwall, or other lay person not being a cor- 
poration sole, and by corporations aggregate. But if the 
demand is made by an Archbishop, Bishop, Dean, Preben- 
dary, Parson, Vicar, Master of Hospital, or other corpora- 
tion sole, the same principles will apply, and for the same 
reasons. 

There is but one other point which it is necessary to 
advert to, namely, that some of the articles in dispute are 
of modern introduction. But articles of modern introduc- 
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tion may well be covered by the general terms of an Coltman,J. 

ancient composition. What, for instance, was to prevent 

a composition from being made for a sum to be paid in 

lieu of all tithes except tithe of Hay ? Would such a claim 

of exemption not extend to articles of modern introduction ? 

I apprehend it would. It may be thought improbable 

that in this particular case a composition should have been 

made covering all tithes except hay, milk, calves, wool, 

lambs, fowls, bees, pigs, geese, and eggs, but here the 

provision of the act step in, and prevent all discussion as to 

what is probable or improbable, by directing us to look 

only at the course of enjoyment as the conclusive evidence 

which is to determine the rights of the parties litigating. 

These considerations have led me to the conclusion which 
I have stated at the commencement, which, however, I 
must express with diffidence when opposed to so much 
authority in support of a contrary opinion. 

Thos. Coltman. 

I have to certify to your Lordship that in my judgment, Erie, J. 
according to the true construction of the 2 and 3 William 
4, c. 100, a valid and indefeasible prescription or claim of 
exemption from discharge of the tithes mentioned in the 
question can be sustained under the circumstances and for 
the lands mentioned in the case. 

The question appears to me to be whether enjoyment of 
an exemption or discharge from render of tithes for the 
statutable time is a title thereto. 

The words of the enactment, in their ordinary meaning, 
declare that the statuteable time shall be a title. 

The claim to the exemption or discharge is to be sus- 
tained and deemed good and valid in law upon evidence 
shewing enjoyment for the shorter period, and is to be 
absolute and indefeasible upon proof of enjoyment for the 
longer period, subject to be deseated only as mentioned 
therein. 
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Erie, J. A title is the fact to which the right is by ]aw annexed^ 

which is to be pleaded as the foundation of the right in 
case it is litigated. The right in question here, is a right 
to all exemption or discharge, and the statute annexes that 
right to the fact of enjoyment for the required time. If 
the words of the enactment were alone regarded in a suit 
involving a claim of modus, exemption, or discharge, enjoy- 
ment thereof for the required time would be the fact 
alleged in pleading, and upon the finding of that fact the 
claim would be by law valid. 

The same words in the same sentence have the eflTect of 
making enjoyment for the required time a title to a 
modus, and though time made a title to a modus before, it 
was a di£Perent title, as a period of about (>00 years was 
required instead of a period of about 60 years. 

In the act of the 2 and 3 W. 4, c. 71, relating to ease- 
ments derived from prescription or supposed grants, after 
reciting that the title to matters long enjoyed is liable to 
be defeated, enacts that the right shall be absolute and 
indefeasible on proof of enjoyment for the required period. 
This statute is in pari materia^ the words are to the same 
effect as those in the statute in question, and the construe^ 
tion has been to make the statutable time a title to the 
right. It seems reasonable to give the same efiect to the 
words applied in the same sentence to modus, exemption, 
and discharge, and also to give the same eflfect to the same 
words used in statutes in pari materia. 

This construction is in accordance with the whole pre- 
amble, both because the ex pence and inconvenience of suits 
will probably be prevented by making the fact, on which 
the right is to depend, more simple and capable of ascer- 
tainment from living witnesses, and also because time alone 
is to be required for the establishment of the rights in 
question, and the length of that time is shorter than was 
before required where a title was to be derived from time 
alone. 
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It was contended for the plaintiff that proof of a legal Erie, J. 
origin for a claim of exemption or discharge is necessary, 
since the statute is as it was before. That the preamble 
shows that the legislature intended to confine the operation 
of the enactments to those claims only in which time was 
required for their establishment, and in them to the effect 
of shortening the time so required, and as time was re- 
quired in only one of the two classes into which such 
claims were divided, the statute applied to that class 
only. 

This construction directly violates the rule against al- 
tering the effect of clear words of enactment by the pre- 
amble, and in an extreme degree, as the enactment taken 
by itself has a certain meaning, while the preamble, which 
is supposed to control it, is uncertain and equivocaL 

But supposing this not to be a fatal objection. If we 
ascertain the sense in which time could be said to be re- 
quired for the establishment of claims of modus, exemp- 
tion, and discharge, and also the sense in which claims of 
exemption or discharge could be said to be reduced into 
the two classes, namely, where there is legal origin and 
where there is no legal origin, and then apply the statute 
according to the plaintiff^s construction, it will be found 
that it has no operation in respect of claims of exemption 
and discharge. 

As to the sense in which time could be said to be thus 
required upon a claim of modus, the time of the enjoy- 
ment was the title, and proof thereof was indispensable. 

Upon a claim of exemption under the 31 st Henry 8, 
the fact of the lands being held exempt by the Abbey at 
its dissolution was the title. If that fact was proved, 
all reference to time of enjoyment was superfluous. An 
exemption derived from the statute would not be de- 
stroyed by any subsequent render of tithes in kind. 
Clanrikard v. Denton^ 1 GwilK 363. 
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^1®'J» Upon a claim of discharge by composition real, the 

deed of composition was the title. If that was proved to 
be executed by all the parties interested and to be in force^ 
all reference to time of enjoyment was again superfluous; 
but though time formed no part of the indispensable proof 
upon either of the latter claims, and was not in that sense 
required for their establishment, still in practice evidence 
of enjoyment for a long time was constantly adduced, 
because direct proof of the composition deed, or of the 
holding exempt by the Abbey, could not be given, and 
resort was had to presumptive evidence; and among 
presumptions to that, from a long time of enjoyment, it 
was not alone sufficient in support of either of these claims, 
and a rule of evidence apparently anomalous required 
some presumption specifically referring to the origin of 
the claim to be also given ; but when this rule had been 
complied with, if a weak presumption specifically appli- 
cable to the origin had been raised, then the length of 
time of enjoyment was allowed to strengthen it, and so to 
establish the claim of an exemption or discharge. 

As to the sense in which claims of exemption or dis- 
charge could be said to be considered by the Legislature, 
as reduced into the two classes, namely, where there was 
and was not legal origin. Practically speaking, there was 
no class of claims in which the claimant admitted at the 
outset that there was no legal origin for his claim, while 
they had no existence as claims, there was an endeavour 
to find evidence of a legal origin, and when it was ascer- 
tained that there was none, the suit upon that claim was 
virtually at an end. If the claims which were subjects of 
the expensive suits intended to be relieved by the statute 
were classed with reference to their legal origin, it should 
be said that there was one class in which some specific 
evidence of a legal origin, in addition to the general pre- 
sumption from a long time of enjoyment, could be ad- 
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duced, that the existence or non-existence of any such Erie, J. 
legal evidence was generally ascertained only after much 
expense, and that until such ascertainment evidence of 
length of enjoyment was equally requisite for both 
classes. 

Such a classification appears to me not to have been 
contemplated by the Legislature ; but assuming its ex- 
istence, and that the application of the statute was in- 
tended to be confined to the class where there is some 
presumptive evidence specifically relating to a legal origin, 
and the time of enjoyment is required to strengthen the 
presumption therefrom, the statute has no operation. It 
does not alter the admissibility of evidence, either party 
being at liberty to resort to any evidence before ad- 
missible. Nor does it alter the eflFect of the evidence 
when received ; for, let it be supposed upon a claim of 
exemption that the fact of a legal origin is to be tried 
according to the plaintiff's contention, and that evidence 
specifically applicable thereto, and also evidence of enjoy- 
ment for the statutable period has been adduced in sup- 
port of it, and that evidence rebutting the evidence spe- 
cifically applicable to a legal origin has been adduced in 
answer, and that the jury is convinced that there was no 
legal origin. If they are not bound by the statute to 
answer in the affirmative when their judgment dictates a 
negative, the statute has operated nothing. I presume 
that they are not so bound ; but if they are, then enjoy- 
ment for the statutable period will have established the 
title to the exemption where the fact of legal origin is 
negatived, which is contrary to the substance of the plain* 
tiff's construction, and is the proposition which the de- 
fendant maintains. 

By the plaintiff's construction, the primary intention 
recited in the preamble of preventing the inconvenience 
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Erie, J. ^jjj expense of suits for the establishment of claims of 

exemption and discharge would be sacrificed, and the 
secondary intention of shortening the time required would 
not be e£Pected. 

Some reliance on the part of the plaintifi^has been placed 
on the 7th section requiring the exemption or discharge 
to be pleaded, which he construes to require the origin to 
be pleaded ; but it appears to me the nature of the ew- 
emption or discharge is intended and not the origin,] 

The words of the 1st section comprise all exemptions 
and discharges ; but discharges by composition real may 
vary as agreements might have varied before the 13th 
of Elizabeth, and may be for all titheable articles, or for 
some ; for articles at present known, or hereafter to be 
discovered, for all times, or for certain times only. Ex- 
emptions under Abbeys may vary to the same extent, as 
some Abbeys had made compositions real of various kinds 
and had derived exemptions from them as well as from 
prescription and ratione ordinis. And from unity of 
possession ; and as the exemption now must be exactly 
that which the Abbey held on the day of dissolution, an 
exemption derived to the Abbey from composition real 
may be total or partial, both as to titheable articles and as 
to times, it is therefore requisite to particularize the ex- 
emption or discharge claimed as much as to state the 
species of modus. 

The plaintiff's argument on this point appears to assume 
that every exemption and discharge must be total and for 
all time. 

The injustice of allowing time to defeat a valid title is 
apparent, and the principle of presuming a right from 
long enjoyment to prevent this injustice has been applied 
to the lands of the ecclesiastical owners by 2nd & 3rd of 
William 4, c. 27, to easements over them by 2nd & 3rd 
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.William 4, c. 74, and to moduses for tithes and to dis- Erie, J. 
charges by compositions confirmed by decree in equity by 
the statute now in question. It is not easy to understand 
why the principle is not to apply to other discharges and 
exemptions from tithes. 



William Erle. 



Feh. 26, 1846. 



r; 



ADDENDA. 

Rent charges Where tithes are paid, it would seem that under the 

Swdedl Commutation Act, all that the Assistant Commissioner is 

those having called upon to do, is to award a rent charge to those who 

perception of . , . , , . , . i 

tithe or com- are m the receipt of them ; with the title, as it has been 

Sweto.^ "* shown, he has nothing to do; and if any other party is en- 
titled to the tithes he may recover the rent charge. Some 
of the Assistants of the Tithe Commissioners, however, 
have sometimes been induced to enter into questions of 
endowment, with which it seems, at all events, where there 
is receipt of tithes by an incumbent, they need not incum- 
ber themselves under the Tithe Commutation Act; and it 
is not therefore considered necessary here to enter fully 
into the question of endowments. Perception and long 
enjoyment is the Vicar's common law proof. Per Graham, 
B. in Buller v. Michell, 2 Price, 450. And if a Vicar is 
found receiving small tithes, and no one else receiving any 
portion of the small tithes, it is to be presumed he is endowed 
of all. Per Gibbs» C. B., in his judgment in Kennecott v. 
Watson. 2 Price, 260. Perception, by means of a compo- 
sition or modus, is as strong evidence as if the tithe had 
been paid in kind. Parsons v. Bellamy^ 4 Price, 190. 
The latest case on the subject is Oliver^ clerky v. Latham, 
1 Yo. & Coll. N. C, 243, which was before the Vice- 
Chaneellor Knight Bruce, in 1842, who in that case, on a 
bill filed by a perpetual curate against occupiers for the 
tithe of hay and certain small tithes, and where it appeared 
probable from the evidence that previous to the year 1715, 
the curate only received the tithes by permission of the lay 
impropriators, but it was proved that since that period he 
had to a certain extent received tithes or a composition for 
tithes, and that no tithes of any description had ever been 
demanded or paid to the impropriators, held that the cu- 
rate's title to the tithes was established. Afiirmed on appeal 
by Lord Lyndhurst, C, 1 Phill. R. 40a 
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